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OUR COVER 


“The judicial power of the United States shall be vested in one 
Supreme Court ... .” (Article III, Section 1, United States Consti- 
tution.) “1. The judicial power shall extend to all cases in law and 
equity arising under this Constitution ... .” (Article III, Section 2, 
United States Constitution.) 

The most recent decision of the Supreme Court in the field of 
labor law is in the insurance agents case, discussed at page 186. The 
Court, in effect, okayed the slow-down and sit-down tactics of employees 
who thought they were a little slow in receiving a contract. The fed- 
eral government’s power in labor relations stems from the commerce 
clause. Going back some 70 years, the commerce clause was construed 
by Chief Justice John Marshall, who held that the clause gave Con- 
gress the power to regulate all the commerce of the country except 
the completely internal commerce of a state. Commerce was defined 
as something more than traffic: “. . . it is intercourse... .” Another 
Justice said that commerce was “in the advancement of society 
. . . labor, transportation, intelligence, care and various mediums of 
exchange .. . the subject, the vehicle, the agent and their various 
operations become the objects of commercial regulation . - 

And so all the facets of labor law—picketing, boycotts, lockouts, 
strikes—come before the searching minds of the Justices, and just as 
in the ordinary litigation, one side wins and one side loses, and so 
there is praise and, criticism, but this expression of the judicial power 
of the United States in all things under this Constitution makes for 
advancement of our society. 
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Management rights. The thesis of the article beginning at page 
189 is that if management is to preserve its rights, it certainly must 
know what such rights are. That statement seems like an over- 
simplification, but when the reader gets into this practical article, he 
will soon discover that many of these rights have either been bar- 
gained away in prior years or that management is prevented from 
asserting a right, simply because past practices or neglect now block 
management. 


The article is written by Jules J. Justin, who is an associate pro- 
fessor of labor relations at New York University. The article grows 
out of a lecture which he presented before the Bureau of Indus- 
trial Relations, University of Michigan, and it is condensed from a 
chapter of his book now in progress, which will be titled How to Handle 
Grievance and Disciplinary Cases Under the Labor Contract. 


Unions and antitrust laws. An objective study of the status of 
labor unions under the antitrust statutes reveals that Congress did not 
intend to exempt unions from the Sherman Antitrust Act, so states 
the article beginning at page 216. This, however, seems to fly in the 
face of present-day facts, but Professor Walter L. Daykin, the author 
of the article, in a well-reasoned analysis, covers this situation thor- 
oughly. Mr. Daykin is Professor of Labor and Management, College 
of Business Administration, State University of lowa, Iowa City. 


Emergency strikes. Thinking people in the labor-management 
law area are plagued with the solution for the situation brought about 
by emergency strikes. The article beginning at page 227 by Jay Kramer 
describes this problem. Mr. Kramer is chairman of the New York 
State Labor Relations Board, and his article is based upon his recent 
talk before the Brooklyn Bar Association. 


Preventive law. The general counsel of the NLRB, Stuart Roth- 
man, recently addressed the Personnel and Industrial Relations As- 
sociation, Inc., in Los Angeles, and outlined many of the problems 
confronting his office of the NLRB in the administration of the law. 
The article begins at page 235. 


Arbitration. In the department beginning at page 241, we have 
made digests of six interesting arbitration awards from those which 
are sent to us by the arbitrators. The subjects covered are wage pay- 
ments involved in reclassification, guaranteed employment, retroactive 
pay raises, refusal of a grievant to confer with his superintendent 
unless the steward was present and a discharge award. 
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the Economy 





Cost of Living 


Billion Dollars 


DOWN. The cost of living, as reflected by the Con- 
sumer Price Index published by the Bureau of Labor 
Statistics of the U. S. Department of Labor, declined 
by 0.1 per cent between December and January. This 
was the second consecutive monthly decline. 

Consumer prices deciined slightly, partly because 
small price advances in housing were more than offset 
by lower food, apparel and travel costs. 


The Consumer Price Index for January, for the 
country as a whole, was 125.4 per cent of the 1947- 
1949 average. The increase over the index for Janu- 
ary, 1959, was 1.3 per cent. The purchasing power of 
the dollar remained at $0.797. 
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The Economy 


1959 1960 


UP. Personal income in January was at an annual 
rate of $393.3 billion (seasonally adjusted), slightly 
higher than in December and 6% per cent higher than 
in January, 1959. Labor income accounted for most of 
the January rise. 

Disposable personal income rose by $5.7 billion 
(seasonally adjusted annual rate) between the third 
and fourth quarters of 1959. Total consumption 
expenditures also rose. 


UP. The Federal Reserve Board’s seasonally adjusted 
index of industrial production rose nearly 3 per cent in 
January, following an increase of 6 per cent in Decem- 
ber. At 169 per cent of the 1947-1949 average, the 
preliminary January level was about 12 per cent above 
both the average a year ago and the 1957 average. 
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Billion Dollars 


Auto production reached new record levels in 
January and was 34 per cent above the 1957 average, 
but auto production is to be cut back as dealer inven- 
tories remain high. Output of apparel and household 
goods continued to climb. Truck, farm equipment, 
industrial and commercial equipment production ex- 
panded further. 
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UP. Consumer credit outstanding increased almost 
$1.7 billion in December, 1959, slightly more than the 
$1.616 billion rise in December of 1958. During the 
month of December, 1959, $4,686,000,000 new install- 


ment credit was extended and, during the same month, 


$3,927,000,000 was repaid. The three largest items of 
installment credit are automobile loans, other con- 
sumer goods loans and personal loans. 


UP. Total new construction further increased in Janu- 
ary to a seasonally adjusted annual rate of nearly $54.9 
billion. Private nonfarm housing starts declined, how- 
ever, to 1.2 million units, against a December rate of 
more than 1.3 million. The actual number of new 
private home starts in January were 74,800 as com- 
pared with 83,100 begun in December, 1959. 


UP. The injury rate in manufacturing for the third 
quarter of 1959 was 13.4—the highest since 1953— 
according to preliminary reports compiled by the 
United States Labor Department’s Bureau of Labor 
Statistics. 


DOWN. Common stock prices declined sharply from 
early January to mid-February. Stock prices fell 4.1, 
to 401.5 for the week ending February 12. The Dow- 
Jones closing industrial average for March 1, however, 
rose to 626.87. 
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DOWN. Total employment fell by 1,900,000 over the 
month of January to 64.0 million, with substantial post- 
Christmas cutbacks in trade and further curtailment in 
construction and other outdoor work, Nonagricultural 
employment declined by 1,700,000 to 59.4 million, but 
it and total employment were the highest on record for 
the month. Nonagricultural employment was 1.2 million 
above a year ago. 

Unemployment rose by 600,000 to 4.15 million be- 
tween December and January—about the expected 
increase for this time of year. As a result, the sea- 
sonally adjusted rate of unemployment remained un- 
changed over the month at 5.2 per cent, slightly higher 
than last spring before the steel strike. 
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Manufacturing UP. The factory workweek dropped by 0.1 hours over 
Wages and the month to 40.4 hours—one of the smallest declines 
Hours for January in the postwar period. A decline of one- 
half hour is about normal between December and 
January. Seasonal declines were offset this month by 
a large increase in overtime work in auto plants and a 
small rise in the workweek of fabricated metals plants. 

Average hourly earnings rose by two cents to $2.29 
in January because of wage-rate increases and more 
overtime work at premium pay. 


Weekly earnings (average) were more than $5 
higher than a year ago in manufacturing industries, 
and $6 higher in durable goods industries. Most major 
industry groups reported higher weekly earnings this 
year than last. 
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Meetings | 

Practicing Law Institute Forums.—Labor relations and preven- 
tive law for house counsel will be the topics discussed at two New 
York City forums, March 17-19, and March 21-23. Both forums, 
sponsored by the Practicing Law Institute, will be held at the Statler 
Hilton Hotel. 


18th Annual Industrial Relations Conference-——On April 13-14, 
the 18th Annual Upper Midwest Industrial Relations Conference will 
be held at the Hotel Leamington, Minneapolis, Minnesota. Sponsored 
by the University of Minnesota Industrial Relations Center and Twin 
Cities Chapter, Society for the Advancement of Management, the 
conference will have as its main topic of discussion, “The Professional 
Status of Industrial Relations.” 


Paper and Pulp Industry Minimum Wage Hearing.—Secretary 
of Labor James P. Mitchell announced an April 12 reopening of a 
public hearing to redetermine minimum wage rates for the paper and 
pulp industry, exclusive of paper bags, under the Walsh-Healey Act. 
The act applies to employees working on government supply con- 
tracts in excess of $10,000. The hearing will reopen at 10 a. m., in 
Room 2325, Department of Labor Building, 14th St. and Constitution 
Ave., N. W., Washington, D. C. Any interested person may appear 
and submit evidence. 


Proposed Minimum Wage 
Amendment 


A Senate bill which would significantly change the minimum 
wage situation was the subject of a report given by The Labor 
Subcommittee of the Senate Committee on Labor and Public Welfare. 
Extension of coverage, revision of wage rates and changes in exemp- 
tions would be the major changes instituted by S. 1046 in the Fair 
Labor Standards Act. 


The following six categories would be brought under the coverage 
of the act: 
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(1) retail and service enterprises which have annual gross sales 
of $750,000 or more, 

(2) laundry and cleaning enterprises with annual gross sales of 
$250,000 or more, 

(3) all local transit companies, 

(4) construction enterprises with annual gross sales of $50,000 
or more, 

(5) all employees in an establishment which has annual sales of 
$50,000 or more in which some employees are already covered by the 
present law, and 

(6) small retail and service establishments with under $750,000 
in annual sales, and small laundry and cleaning enterprises with un- 
der $250,000 in annual sales. 

New wage rates would be established in three separate schedules: 

(1) For those now covered by the act, the minimum hourly wage 
for the first year after enactment would be $1.15, and thereafter it 
would be $1.25. Overtime rates would continue to apply to this group 
after a 40-hour week. 

(2) For those covered for the first time, except small retail, service 
and laundry enterprises, the minimum hourly wage for the first year 
would be $1.00, with overtime rate going into effect after 46 hours. 
For the second year, the minimum hourly wage would be $1.10, with 
overtime rates beginning after 44 hours. And the third year, the 
minimum wage would be $1.20 an hour, with overtime starting after 
42 hours. Thereafter it would be $1.25 per hour, with overtime rates 
commencing after 40 hours. 

(3) The minimum hourly wage for small retail, service and 
laundry businesses would be $1.00 with no overtime requirements. 
This would become effective 18 months after the effective date of the 
amendments. 

A number of present exemptions from the minimum wage and 
overtime provisions would no longer be exempt under the amendment. 
“Local retailing capacity employers,” i. e., those employed in non- 
retail places, would be covered by both the minimum wage and 
overtime provisions. Fish processing workers would be brought under 
the minimum wage and overtime provisions, while fish canning 
workers, who are now covered by the minimum wage provision, 
would be brought under overtime coverage. Exemptions would be 
continued for fishermen and for the offshore processing and canning 
of fish. Local transit employees would no longer be exempt from 
overtime and minimum wage coverage. Telephone switchboard opera- 
tors in small telephone exchanges (750 stations) would be brought 
under both provisions, while the exemption for those operating on 
their own, home switchboards would be continued. 


Seamen on American flag vessels would be brought under the 
minimum wage provision but not the overtime. Logging crews of 


(Continued on page 250) 
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Decisions of Courts and 
Administrative Agencies 








Picketing.—A union was picketing on the common premises of 
a primary and secondary employer. When asked whom they were 
picketing and why, the pickets, like Uncle Remus’ tar baby, “don’ say 
nuffin.” The signs carried by the pickets said the union had no dispute 
with anyone other than the primary employer, but the pickets were 
noncommittal and discreetly silent when asked the purpose of the 
picketing. The union was in violation of the secondary boycott pro- 
visions. The information on the signs the pickets carried didn’t help 
because the union had a duty to take positive action to inform the 
secondary employees that the picket line was not meant for them.— 
Superior Derrick Corporation v. NLRB and NLRB v. Seafarers’ Inter- 
national Union, 39 Lasor Cases {| 66,133. 


Union’s refusal to bargain with former associate held lawful.— 
An employers association's selection of a man who had previously 
served as bargaining representative for a union as its agent in negotia- 
tions with the same union “clearly displayed an absence of fair 
dealing,” according to a recent court of appeals decision. After termi- 
nating a career of more than ten years’ duration as an appointive 
union official, the man was employed by the association and given 
extensive responsibilities in the labor-management relations field. The 
union refused to have dealings with him as representative for the 
association and, following a finding by the NLRB of a violation— 
refusal to bargain—under the Labor Management Relations Act, took 
an appeal to the courts. 


Although cognizant of the Act’s requirement that good-faith 
bargaining includes each party’s right to choose its representative and 
the correlative duty of each to negotiate with the agent of the other 
party, the court held that this rule is not absolute or immutable. 
When, as here, there is sufficient indication that a party’s choice of a 
representative is not made in good faith, the opposing party may 
justifiably refuse to bargain. Pointing to the fact that the association’s 
representative had held highly confidential positions with the union 
and referring to the undisputed testimony that the manager of the 
association had in a taunting manner informed the union representa- 
tive that their agent had been chosen because of his years of familiarity 
with the inside of the union and its strategy and operations, the court 
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overruled the NLRB decision by upholding the union’s position.— 
NLRB v. Garment Worker's Union, 39 Lapor Cases {| 66,186. 


New labor law does not protect union employee as such.—The 
inapplicability of the Labor-Management Reporting and Disclosure 
Act to the relationship between a union and its employees was pointed 
up in a decision handed down last month by a district court. The 
plaintiff, a union field representative, was involved in an accident 
while driving a union-owned car and was subsequently discharged 
by the union which claimed that he operated the vehicle without 
authority and while intoxicated. Alleging that his being discharged 
without a full hearing was in violation of Section 101(a) of the act, 
the employee sought damages in excess of $75,000 for loss of earnings 
and of the good will and respect of his fellow union members. A\l- 
though the plaintiff was a union member, the court held that his rights 
as an employee were in issue here, saying: 


“There is nothing in the complaint which alleges a violation of 
any duty imposed by law on defendant by the provisions of the Act 
above mentioned. The most that can be said of the complaint is that 
it alleges a wrongful discharge by the defendant of the plaintiff and 
that the defendant violated its contract of employment with plaintiff. 

The legislative history of the Act clearly shows that it was 
intended to safeguard the members of the Union against certain dis- 
criminatory actions of the Union itself. The Act was never intended 
to cover the relationship of employer and employee.”—BSenneti v. 
Hoisting and Portable Engineers, Local 701, 39 Lawor Cases § 66,183. 


Reiteration of NLRB’s exclusive jurisdiction in representation 
actions.—Although the Taft-Hartley Act provides for federal court 
jurisdiction in suits between labor organizations, a recent district 
court opinion held that this grant is limited by the prior provisions 
of the Wagner Act which award sole jurisdiction over representation 
disputes to the NLRB. The events giving rise to this action involved 
two unions which had signed a “no raiding” agreement. In defiance 
of this pact, the defendant union began organizational activities among 
the members of the plaintiff's union and filed a petition with the 
Board for certification as bargaining agent for those members. Pur- 
suant to the terms of their agreement, the matter was submitted to 
an arbitrator who made an award directing the defendant to with- 
draw its petition. Despite this award, the defendant requested the 
Board to hold an election. The election was held and resulted in a 
vote favoring representation by the defendant, whereupon the plain- 
tiff commenced court action to compel the specific performance of the 
arbitrator’s award. 


In granting defendant’s motion to dismiss the complaint on the 
ground that representation disputes were within the exclusive domain 
of the NLRB, the court declined to follow the result of United Textile 
Workers v. Textile Workers Union, 35 Lasor Cases § 71,742, in which 
the Court of Appeals for the Seventh Circuit relied heavily on the 
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Supreme Court’s decision in Textile Workers Union v. Lincoln Mills 
of Alabama, 32 Lagor Cases §| 70,733. 


It was the court’s opinion that the Lincoln Mills decision was 
based on the Supreme Court’s recognition that Section 301(a) of the 
Taft-Hartley Act, in providing for federal court jurisdiction, filled a 
definite gap in an area not previously covered by federal legislation. 
The court went on to point out that no such void existed regarding 
federal powers to regulate selection of employees’ representatives: 
“On the contrary, the National Labor Relations Act had granted to 
the Board jurisdiction to hear the petitions of individual employees 
or groups of employees, and of employers, to determine questions 
as to representation. . . . And the Act also provided that ‘[t]he 
Board is empowered . . . to prevent any person from engaging in 
any unfair labor practice _. . . This power shall not be affected by 
any other means of adjustment or prevention that has been or may 
be established by agreement, law, or otherwise. ear 

In addition, the court cited the possibility that a conflict in rules 
of procedure and evidence might arise between the courts and the 
NLRB unless exclusive jurisdiction remained with the latter —vDoll 
and Toy Workers v. Metal Polishers, 39 Laspor Cases §[ 66,184. 


Inability to increase wages adequately shown by sales and profits 
statement.—In support of its contention that it was unable to meet 
union demands for a wage increase, an employer furnished the union 
with a yearly financial statement and a comparative sales and profits 


statement. The union alleged a refusal to bargain in good faith on the 
ground that the information supplied was not complete enough to 
effect a determination of the validity of this claim. A majority of the 
Board found that inasmuch as the information given had been ac- 
cepted as adequate by the employer’s banks, its stockholders and the 
Bureau of Internal Revenue, it was sufficient to establish good-faith 
bargaining on the part of the employer.—Albany Garage and Albany 
Motor Parts, Inc., 126 NLRB No. 52. 


Use of slowdown tactics not in itself a refusal to bargain in good 
faith—The United States Supreme Court ruled last month that the 
NLRB is not empowered to order employees to cease exertion of 
economic pressure on their employer, unless an examination of all the 
circumstances surrounding such conduct reveals an intention to avoid 
good-faith bargaining. A union, composed of insurance agents, had 
embarked on a “work without contract” program, as its agreement 
with the company had expired and negotiations hadn’t been going too 
well in the conference room. This program, designed to harass the 
company, consisted of (1) the agents’ refusal to solicit new business, 
to comply with reporting procedures or to participate in a company 
sales campaign, and (2) their reporting late for work and then engag- 
ing in “sit-in mornings” and “doing what comes naturally” instead of 
attending to customary office duties. The company subsequently filed 
a charge of refusal to bargain against the union. The Board, reject- 
ing the recommendation of its trial examiner, entered a cease-and- 
desist order, and, when this order was set aside by a court of appeals 
decision, the Board petitioned the Supreme Court for certiorari. 
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In an opinion written by Justice Brennan, affirming the court of 
appeals decision, the High Court noted that while the activities en- 
gaged in here were not among those specifically protected by Sec- 
tion 7 of Taft-Hartley, neither were they prohibited by the act. The 
Court held that the Board’s finding of a refusal to bargain was not 
warranted when it was based solely on evidence of the exertion of 
concerted economic pressure during the course of bargaining. On the 
contrary : 


“The presence of economic weapons in reserve, and their actual 
exercise on occasion by the parties, is part and parcel of the system 
that the Wagner and Taft-Hartley Acts have recognized. 


“ . . we think the Board’s approach involves an intrusion into 
the substantive aspect of the bargaining process . . . . The scope of 
§ 8(b)(3) and the limitations on Board power which were the design 
of §8(d) are exceeded, we hold, by inferring a lack of good faith not 
from any deficiencies of the union’s performance at the bargaining 
table by reason of its attempted use of economic pressure, but solely 
and simply because tactics designed to exert economic pressure were 
employed during the course of the good faith negotiations. Thus the 
Board in the guise of determining good or bad faith in negotiations 
could regulate what economic weapons a party might summon to its aid.” 


What action, then, should the company have taken against the 
agents? They could have, according to Justice Brennan, “discharged 


or taken other appropriate disciplinary action against the employees 
participating in these ‘slow-down,’ ‘sit-in,’ and arguably unprotected 
disloyal tactics."—NLRB v. Insurance Agents’ International Union, 39 
Lapor Cases { 66,239. 


Welfare fund not subject to damage award against union.—In 
another labor case, the Supreme Court held that a company may not 
reduce required payments to a union welfare fund by the amount 
which the company is entitled to recover against the union for breach 
of their bargaining agreement. The company had promised to pay 
into an industry-wide fund, meeting Taft-Hartley requirements, a 
royalty based on production; but, it withheld payments when the union 
violated the agreement by strikes and work stoppages. A district 
court suit by the fund trustees resulted in separate judgments: for 
the trustees as to the fund payments, and for the company on a cross- 
claim for damages caused by the strikes—the company’s obligation 
to pay being predicated on the prior satisfaction by the union of its 
judgment liability. 


The court of appeals affirmed the decision but reduced the dam- 
ages recoverable by the company, and both parties appealed to the 
Supreme Court. A majority of the Court felt that, while the usual 
understanding of parties to a contract involving a third-party bene- 
ficiary (the fund) is that a breach by either of them will excuse per- 
formance as to the third party, no such intention existed here. The 
Court pointed out: 
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“The . . . [company’s] interest in the third party here goes far 
beyond the mere performance of its promise to that party, i. e., beyond 
the payment of royalty. It is a commonplace of modern industrial 
relations for employers to provide security for employees and their 
families to enable them to meet problems arising from unemployment, 
illness, old age or death. While employers in many other industries 
assume this burden directly, this welfare fund was jointly created by 
the coal industry and the union for that purpose. 


“Moreover, unlike the usual third-party beneficiary contract, this 
is an industry-wide agreement involving many promisors. If .. . 
[the company] and other coal operators having damage claims against 
the union for its breaches may curtail royalty payments the burden 
will fall in the first instance upon the employees and their families 
across the country.” 


It was the Court’s conclusion that the company had no more right 
to reduce payments to the fund, in order to recoup damages for the 
union’s breach of the contract, than it would to decrease wages set 
by the contract. In further support of its finding, the Court cited 
Section 301(b) of the Taft-Hartley Act, which provides that money 
judgments against a union are enforceable only against the union and 
its assets and not against any individual member. The Court reasoned 
that the policy underlying this provision would apply equally to the 
protection of a fund of which the individual members are the ultimate 
beneficiaries. 


In a dissenting opinion, Justice Frankfurter urged affirmance of 
the court of appeals’ decision on the ground that application of the 
usual rules governing third-party beneficiary contracts would justify 
the company’s withholding of fund payments.—Lewis v. Benedict Coal 
Corporation, 39 Lagpor Cases { 66,240. 


Free speech under new labor law.—A union member was ruled 
“out of order” at a meeting of a Teamsters’ local when he proposed 
a motion to oust the local’s business agent who was then under indict- 
ment for bribery and extortion. When the presiding officer again 
refused to entertain the motion at subsequent meetings on the ground 
that it was contrary to the union constitution, the member sought an 
injunction ordering that the motion be put to a vote, claiming he had 
been deprived of the freedom of speech guaranteed him under the 
“bill of rights” contained in the Labor-Management Reporting and 
Disclosure Act. 


In refusing to grant the injunction, the federal district court cited 
the provision of the union’s constitution that “. . . elected business 
representatives and assistants of local unions are entitled to a trial 
before removal.” The proper procedure said the court was a preferring 
of charges and trial upon those charges, and injunctive relief could 
not be used to effect removal of the business agent by a method con- 
flicting with the terms of the constitution—McFarland v. Teamster 


Local 282, 39 Lazor Cases §[ 66,254. 
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HE GREEKS, says Edith Hamilton in her classic book, The 

Greek Way, defined happiness as “The exercise of vital powers 
along lines of excellence in a life affording them scope.” 

It is in that spirit that I intend to discuss the subject “How to 
Preserve Management’s Rights Under the Labor Contract,” namely, 
to inquire how management can exercise its vital powers of managing 
along lines of excellence—within the framework of our way of indus- 
trial life as established by our national labor policy—which will afford 
management full scope in doing its job of managing. 

A classic standard for excellence which we should heed is: “Noth- 
ing in Excess.” 

First, let us define the management rights that we will be dis- 
cussing. Essentially, we can summarize them as management's right 
(1) to direct and control its work force, (2) to determine the means, 
methods, processes, materials and schedules of production, (3) to utilize 
fully its work force and machines and (4) to maintain employee disci- 
pline and production efficiency. 


Now, let me translate into specific, substantive areas those rights 
which management strongly feels that unions have invaded. Then 
we can see whether, and to what degree, bargaining over those sub- 
stantive areas has in fact restricted management in its job of man- 
aging; and we can determine what management can do about it. 
Among the most important areas are: (1) Determining the size of 
crews, the manning of machines, and the complement and composition 
of the work force; (2) Assigning and distributing available overtime 
work; (3) Subcontracting of maintenance work and production work; 
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(4) Changing means, methods, proc- 
esses, materials and schedules of pro- 
duction during the contract term; 

(5) Re-evaluating production stand- 
ards and work loads on existing jobs, 
and setting up new jobs and new rates 
during the contract term; 

(6) Transferring work and tasks 
among and between jobs because of 
technological changes ; 

(7) Taking up slack and idle time 
in production ; 

(8) Improving the quality of the 
work force by making qualifications, 
merit and ability integral parts of 
seniority ; 

(9) Changing schedules of work 
and job assignments and retraining 
displaced employees ; and 

(10) Eliminating inefficient 
costly past practices. 

I suggest we pay particular at- 
tention to the fourth area, namely, 
changing means, methods, processes, 
materials and schedules of production 
during the contract term. Later, you 
will see that from this area stems one 
of the basic guideposts for manage- 
ment in preserving its right to manage. 

Now, there are other management 
rights which sometimes unions insist 
on bargaining over during negoti- 
ations, such as the discontinuance of 
operating units, merging of depart- 
ments, relocation of plants, changes 
in production facilities, storage and 
layout, profit-sharing, stock partici- 
pation, and others. But I take it that 
the former substantive areas—and not 
these latter ones—give management’s 
representatives greater concern today. 
Further, I may suggest that manage- 
ment itself ofttimes creates the cir- 
cumstances which encourage unions to 
make demands in these latter areas. 
But for the purpose of our discus- 
sion, we will concern ourselves with 
the former substantive ones: subcon- 
tracting, taking up slack, accommo- 
dating technological changes, deter- 
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and 


mining the size of crews, eliminating 
inefficient and costly past practices, 
and so forth. 


Collective Bargaining Affecting 
Management's Rights 


The common law generally re- 
garded all those substantive areas as 
management’s “exclusive” rights, re- 
siding in management as the owners 
of the business. And the managers 
of the business retained the right to 
exercise their powers in them uni- 
laterally unless restrained by law or 
contract. Today, however, to the 
extent that those substantive areas 
relate to “wages, hours, and other 
terms and conditions of employment” 
—and I suggest that essentially all 
of them do—the Taft-Hartley Act 
obligates the employer, in an indus- 
try affecting commerce, to bargain 
collectively over them with the union 
representative of the employees. And 
to the extent that the resulting “bar- 
gained” labor contract sets up clauses 
governing the “wages, hours, and 
other terms and conditions of em- 
ployment”—as contractual rights— 
the labor contract circumscribes the 
exercise by that management of its 
rights to manage unilaterally in those 
substantive areas. 

In the final analysis, the economic 
strength of each party and the negoti- 
ating climate prevailing at the par- 
ticular bargaining period determine 
the extent to which each party suc- 
ceeds in satisfying its “legitimate 
needs” and the resulting effects upon 
management’s rights to manage. But 
I suggest that within that framework 
of bargaining collectively over those 
substantive areas, and the clauses 
covering them, management retains 
wide latitude in exercising its right 
of management along lines of “excel- 
lence,” both in negotiating-out union’s 
demands at the bargaining table and 
in administering the agreed-upon 
clauses during the contract term. 
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Managements that feel that the 
union has “invaded” their rights, or 
that the union has thwarted them in 
fulfilling their job of managing, have, 
I suggest, to a great degree them- 
selves contributed to that feeling or 
its actuality. Now, this feeling, or 
its actuality, comes about, as I| see 
it, because of two basic shortcomings 
of managers: 


(1) They have either neglected to 
preserve, or have unwittingly relin- 
quished, their rights of managing at 
the bargaining table. 


(2) They have neglected, or only 
superficially undertaken, to train their 
supervisory personnel in the occupa- 
tional techniques of labor relations in: 

(a) applying the agreed-upon clauses 
and refraining from adding to or modi- 
fying the bargained labor contract; 

(b) dealing with union stewards 
and officers at the “bench” level; and 

(c) handling grievances and disci- 
pline and discharge cases during the 
contract term. 


Preserving Management's Rights 
When Negotiating Agreement 


To begin with, to preserve manage- 
ment’s rights, management’s repre- 
sentative at the bargaining table must 
distinguish between those substantive 
areas which govern the “wages, hours, 
and other terms and conditions of 
employment” referred to above, on 
the one hand, and on the other hand, 
those administrative rights which 
properly belong to and need to be 
xercised by each party—manage- 
ment and the union—under the col- 
lective bargaining agreement. 

Distinguishing between these two 
kinds of rights—substantive and ad- 
ministrative—provides the first “key” 


for management, in its negotiations 
at the negotiating table, to preserve 
its rights to manage. 


Political Structure of Unions 


To understand what those adminis- 
trative rights are, and how each party 
under the labor contract intends them 
to be exercised, management’s ne- 
gotiators and supervisory personnel 
first must clearly recognize the union’s 
basic political structure and, second, 
must understand that a union’s po- 
litical structure compels it to operate 
in certain ways at the bargaining 
table and during the contract term. 

By a political organization we refer 
to the organic structure of a union. 
From top to bottom, a union consti- 
tutes a “political body.” It functions, 
operates and exists as a political or- 
ganism. Unions use “political” logic 
equally with economic logic at the 
bargaining table and in handling 
grievances during the contract term. 
“Political” ethics, more so than “busi- 
ness” ethics, motivate unions and to 
a large degree govern their activities. 

George W. Brooks, director of re- 
search and education of the Pulp, 
Sulphite and Paper Mill Workers 
Union, in his paper’ delivered at the 
1957 Conference on Industrial Rela- 
tions at the Massachuetts Institute 
of Technology, talked about the 
“Union Organization as a Political 
Body” and said: 

“This organization [the union], it 
will be apparent, does not live on 
grievances alone. It is a complicated 
multi-purpose political organization 
with a rapidly shifting personnel. 
Because changes of leadership are 
relatively easy and frequent, it has a 
disconcerting habit of changing di- 
rection at relatively short notice. In 
short, it is a political organization, and 





*“What Will Collective Bargaining Look 
Like in Twenty Years,” The Next Twenty 
Years in Industrial Relations (Cambridge, 
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it shows all the heartwarming and 
exasperating qualities of those politi- 
cal organizations which are manned 
principally by volunteer workers. The 
maintenance of this political organi- 
zation, independent of employer inter- 
ference, direct or indirect, is absolutely 
indispensable to the maintenance of 
collective bargaining. Too often the 
essentiality of this local union politi- 
cal system is ignored.” 


Union Functions 
as ‘‘Defense’’ Organization 

Now, as a natural consequence, the 
political structure of a union compels 
it to operate—at the bargaining table 
and during the contract term—es- 
sentially as a defense organization. 
This is a fact of labor relations life 
that operating executives have negli- 
gently — or unwittingly — refrained 
from teaching their supervisors, from 
plant manager right down to the first 
line foreman! 


The union acts as the “defense” 
party under the labor contract. The 
union functions as the “defender” 
of the employees it represents. The 
union cannot be the “boss,” cannot 
substitute for the manager. 


Those of you who have read the 
National Planning Association’s case 
studies on causes of industrial peace 
under collective bargaining’? (and I 
suggest that you reread some of 
them) will find implicit throughout 
those studies the fact that the union 


operates essentially as a defense 
organization. The union cannot do 
management's job of managing. It 
won't touch management’s job with 
a ten-foot pole, because it will be out 
of business if it does. 


‘So You’re a Grievanceman!” ® the 
shop steward’s manual published by 


the United Glass and Ceramic Work- 
ers of North America, frankly tells 
the shop steward: 


“The problems of management are 
not your problems. It is not up to 
you to make the workers toe the line 
or to increase efficiency. That’s the 
employers worry. Your job is to 
protect the workers and to get their 
grievances settled quickly and satis- 
factorily.” 


In talking about the “conditions 
for successful collective bargaining,” 
Mr. Brooks, in his paper referred to 
above, goes on to say: 


. employees must feel that the 
union is genuinely their champion al/ 
the time.” 


6s 


. employees want to feel that 
someone is protecting their interests, 
not as a statesman but as an advo- 
cate, committed wholly to winning 
their case, good or bad.” 


“.. . he [the union leader] must 
continuously press for whatever ad- 
vantage he can get for his members.” 


“What gives a settlement its final 
sanction in the minds of the em- 
ployees is not that it was ‘fair’ or 
‘generous’ or ‘correct,’ but rather 
that it was ‘all we could get without 
striking”. 


Management's ‘‘Administrative"’ 
Right to Manage 


Now, if the union functions as a 
political organization—and I suggest, 
as a natural consequence, it can only 
operate as the defender of the employ- 
ees in the bargaining unit—how does 
management function and operate? 


Management functions as a busi- 
ness organization, even though it, too, 
at times has its own internal “poli- 





? National Planning Association, Causes of 
Industrial Peace Under Collective Bargaining 
(Nos. 1-14, Washington, D. C., 1948-1953). 
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3 Columbus, Ohio, United Glass and Ceramic 
Workers of North America, Department of 


Research, 1955. 
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tics’; and, of necessity, management 
operates as the manager of the busi- 
ness, as the initiator of action under 
the labor contract. 


Clearly, it serves management’s self- 
interest to be the party who initiates 
the action under the labor contract. 
It also serves the union’s self-interest 
to have management undertake the 
responsibility of initiating the moves, 
because the union cannot assume 
management’s job of managing. The 
union must reserve to itself the right 
to defend the employees’ interests by 
protesting any action of management 
which the union claims violates the 
rights and benefits established by the 
labor contract. 


The shop steward’s manual issued 
by the UAW, AFL-CIO* explicitly 
cautions its union representatives 
against doing management’s job: 


“A steward should not act as a fore- 
man. Management has insisted that 
its prerogatives be protected through 
a clause in the contract. They have 
no scruples in many cases against 
getting stewards and committee mem- 
bers to do their leg work.” 


“The committeeman’s main concern 
is the protection of workers under 
him, and seeing that their rights are 
defended.” 


Expressly or impliedly, every labor 
agreement—unless in any particular 
area it provides otherwise—reserves 
to management the right to manage. 
And what does the “right to manage” 
mean? It means the right to initiate 
action under the contract—the right 
initially to interpret and apply every 
contract provision. That is manage- 
ment’s “reserved” right of adminis- 
trative initiative. Here we have the 
first “key” for management in how to 


preserve its rights at the bargaining 
table and during the contract term. 


Union's ‘‘Administrative’’ Right 
to Protest and Appeal 

What administrative right does the 
labor contract give to the union as 
the defense party under the contract? 


Again, unless in any particular area 
a labor contract expressly provides 
otherwise, it reserves to the union 
the administrative right of “protest 
and appeal.” As the exclusive repre- 
sentative of the employees in the 
bargaining unit, the union has the 
administrative right to protest and 
appeal every action that manage- 
ment’s representatives initiate, which 
the union claims violates the con- 
tract. But a union does not have the 
right to protest and appeal manage- 
ment’s right to act—management’s 
right to initiate action—unless manage- 
ment’s negotiators, by neglect or un- 
wittingly, have given up that right 
by “prior consent,” “mutual agree- 
ment” or “joint consultation” restric- 
tions in the contract. 


I suggest that under its right to 
initiate action, management, through 
its “line” representative, has the right 
initially to interpret or initially to 
apply a contract clause “wrongly” in 
terms of the “real” intent of the par- 
ties. To the same degree, the union, 
through its “line” representative, has 
the right to protest and appeal any 
action of management “wrongly” in 
terms of what the parties intended 
under that clause. Often contract 
clauses do not provide a clear-cut 
“ves” or “no” answer; and reasonable 
men, both management and the union 
“line” representatives, may disagree 
regarding these clauses. 

It must be remembered that many 
parts of a collectively “bargained” 





*Education Department, International Un- 
ion Automobile, Aircraft and Agricultural 
Implement Workers of America, United, 
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labor contract represent compromises 
made at the bargaining table—com- 
promises of legitimate objectives, 
compromises of standards and eligi- 
bility requirements and, frequently, 
compromises of language itself. In 
such cases, I suggest it is better “for 
management’s line” supervisors to 
act—even if they initially act wrongly 
—than not to act at all. Production and 
jobs must go on if both parties want to 
protect their respective self-interests. 
Each, I suggest, can best protect its 
self-interest by fulfilling its respective 
administrative job. If management 
wants to retain its administrative 
right to manage, it must exercise it 
and leave the union to exercise its 
administrative right to protest and 
appeal the initial action, even if the 
union wrongly protests under the 
terms of the contract. 


In exercising its right to initiate 
action, management’s supervisors could 
well take note of what has now be- 
come folklore among arbitrators. “An 
arbitrator may be wrong, but he’s 
never in doubt.” As an arbitrator, I 
cannot afford to be in doubt! I can 
better afford to err. Of course, I’ve 
got to watch out that I don’t make 
too many serious mistakes, or I'll be 
expendable. But I cannot afford to 
be in doubt! For what reason did 
the parties submit their differences to 
arbitration other than to get an an- 
swer one way or the other? 


Neither, I suggest, can a super- 
visor, as the first lieutenant or “boss” 
in his bailiwick, afford to be in doubt 
over his management’s rights which 
he is called upon to administer in- 
itially under the contract. The super- 
visor has to act to the best of his 
understanding, leaving to the shop 
steward his right to protest and ap- 
peal any action of the supervisor, 
according to the best of his under- 
standing. The supervisor has the 
responsibility—yes, the onus—of initi- 
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ating action,—laying off employees 
in the first instance, promoting one 
from among a group of bidders, as- 
signing jobs, and arranging work 
schedules and shifts. He has to in- 
itiate discipline and discharge action, 
distribute available overtime work 
and direct the work force. He can- 
not look to the shop steward to do 
his job for him. 


Just as the supervisor has the ad- 
ministrative right to initiate action, 
even if in acting he violates the con- 
tract, so does the union, through its 
“line” representative, the shop stew- 
ard, have the right to protest and 
appeal through the grievance ma- 
chinery any action taken by the super- 
visor, even if the action is proper and 
does not in fact violate the contract. 
That is the “reserved” administrative 
right of the union; that’s the func- 
tion of the shop steward as the de- 
fender of the employees he represents 
—and you cannot find fault with peo- 
ple who do their job. 


**No Strike’’ Guarantee 


What under the labor contract 
guarantees to each party the exercise 
of its essential administrative right? 
Suppose, says management, we con- 
strue our labor agreement as not re- 
stricting our management’s right to 
subcontract maintenance or produc- 
tion work, or our right to compel em- 
ployees to work a reasonable amount 
of overtime. What guarantee, says 
management, have we that the union 
will honor our right to initiate such 
action? Or, says management, to 
take another case, if our supervisor, 
by initially laying off three employees 
out of seniority order, does in fact 
violate the contract, and you, the 
union, have the right to protest that 
action and appeal it through the griev- 
ance steps, what guarantee do you 
give us that you will honor our right 
to initiate action? 
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The “no strike—no lock-out” clause 
gives that guarantee. Pending the final 
determination of the dispute raised by 
the union’s protest and appeal through 
the grievance steps and arbitration, if 
provided for, the “no strike” clause 
guarantees that the action manage- 
ment initiated will be respected and 
that there will be no interruption of 
production or jobs during that con- 
tract term as a result of manage- 
ment’s initial action. 


Guarantee of ‘‘Retroactive Adjustment"’ 

Now, says the union, we give you 
a guarantee of “no strike.” That 
honors your administrative right to 
initiate action even if we believe your 
action violated our labor agreement, 
and we will allow your initial action 
to stick while we protest and appeal 
it in an orderly way under the griev- 
ance procedure. But, what guaran- 
tee, do you, Mr. Management, give 
us that should your action be found 
to have violated the contract, our 
protest and appeal will be honored 
and your action violating the con- 
tract will be remedied? 

“Retroactive adjustment” in the 
way of “damages” to the employees 
or the union adversely affected by 
the action is management’s guarantee 
to the union. Management’s action when 
found to have violated the contract 
will be remedied by putting employ- 
ees or the union back into the po- 
sition they should have been in before 
the action was initiated! The com- 
pany would be obligated to adjust 
the claims of the aggrieved employ- 
ees, and by “damages” make them 
“whole” retroactively. 


Balancing Administrative Rights 
and Remedies 


By allowing each party to retain 


and exercise, during the contract 


term, its respective administrative 
function, each party protects its own 
self-interest. That is the balance that 
the collective bargaining contract 
contemplates and generally sets up. 
That is the way the parties intend it 
to operate. Either party who negli- 
gently or unwittingly gives up its 
essential administrative right or who 
restricts the other in the exercise of 
it, disturbs or destroys that balance 
—and to the detriment, I suggest, of 
its own self-interest. 


Arthur J. Goldberg, general coun- 
sel of the United Steelworkers of 
America, in talking before the mem- 
bers of the National Academy of Arbi- 
trators on “Management’s Reserved 
Rights: A Labor View,” ® said: 


“Not only does management have 
the general right to manage the busi- 
ness, but many agreements provide 
that management has the exclusive 
right to direct working forces and 
usually to lay off, recall, discharge, 
hire, etc. 


“The right to direct, where it in- 
volves wages, hours, or working con- 
ditions, is a procedural right. It does 
not imply some right over and above 
labor’s right. It is a recognition of 
the fact that somebody must be boss; 
somebody has to run the plant. 
People can’t be wandering around at 
loose ends, each deciding what to do 
next. Management decides what the 
employee is to do. However, this 
right to direct or to initiate action 
does not imply a second-class role for 
the union. The union has the right 
to pursue its role of representing the 
interest of the employee with the 
same stature accorded it as is ac- 
corded management. To assure or- 
der, there is a clear procedural line 
drawn: the company directs and the 
union grieves when it objects.” 





5 Management Rights and the Arbitration 
Process—Proceedings of the Ninth Annual 
Meeting, National Academy of Arbitrators 
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And, in describing management’s 
“reserved rights’ under the labor 
contract, Mr. Goldberg said: 


“In addition to these exclusive 
rights to do things without any union 
say, the exclusive rights to manage 
and direct should be very clearly 
understood by all parties. The union 
cannot direct its members to their 
work stations or work assignments. 
The union does not tell: people to go 
home because there is no work. The 
union does not notify people who are 
discharged to stay put. The union 
does not tell employees to report for 
work after a layoff (except perhaps 
as an agent for transmitting infor- 
mation in behalf of management). 
The union does not start or stop oper- 
ations unless perhaps some urgent 
safety matter is involved and there 
is some contractual or other basis for 
such action.” 

This is his concluding remark on 
this point: “This is not an easy 


concept. Very often union men are 
disturbed by decisions they consider 
entirely wrong. Nevertheless, a com- 
pany’s right to make its own judg- 
ments is clear.” 


Management's Guidepost for Managing 
Here, then, we have the first “key,” 
the first guidepost, for management in 
preserving its right to manage under 
the labor contract. Those managers 
who complain‘ that the unions have 
“invaded” their rights to manage or 
who feel that unions have “thwarted” 
them in doing their job of managing 
have in great part themselves to blame. 
Either negligently or unwittingly, they 
have given up their right of manag- 
ing in this vitally important area of 
labor relations. They should recog- 
nize that unions want management to 
take the responsibility of managing— 
to be the “boss.” Unions want and 
need management to initiate the ac- 
tion. In that way, unions preserve 
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and exercise their own administrative 
right to protest and appeal—to serve 
as a defense organization. Of course, 
where management abuses its right 
to manage, unions may have no re- 
course but to circumscribe, and get 
a veto over, management’s right to 
manage. 


Let me suggest, as a corollary, that 
in preserving its right to manage 
under the labor contract, manage- 
ment’s negotiator must just as zeal- 
ously allow the union to preserve its 
essential responsibility as a defense 
organization—its right to protest and 
appeal any action that management 
initiates—but not management’s right 
to take action. Clauses that limit the 
union’s right to grieve certain kinds 
of action by management, as the 
granting of leaves of absence “in the 
sole discretion of the Company,” or 
attempting to limit the scope of the 
union’s protest and appeal in disci- 
plinary cases, frustrate the union in 
exercising its essential function of 
“defender.” In administering the con- 
tractual rights and obligations of par- 
ties under the labor contract it does 
not seem proper, I suggest, for the 
supervisor to be the judge and jury. 
Equally it would not be proper for 
the shop steward to serve in both 
these capacities. 


Pitfalls of ‘Prior Consent'’ 


Thus, the first job of management's 
negotiator—if he wants to preserve 
and exercise management’s rights 
along lines of excellence—must be to 
retain unhampered and unrestricted, 
and to regain where previously 
given up, his management’s right of 
administrative initiative—the right to 
manage. To do that, management’s 
negotiator at the bargaining table 
must avoid and guard against the Pit- 
falls of “joint consultation,” “mutual 
agreement” or “prior consent” of the 
union in operating and managing the 
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business enterprise and in administer- 
ing the agreed-upon provisions dur- 
ing the contract term. 


Some management representatives 
say to me: “Well, it may be as you 
say when dealing with such union 
spokesmen as Arthur J. Goldberg or 
other ‘top’ union officials, but we’re 
dealing with different ‘kinds’ of union 
representatives who don’t practice it 
that way!” That may be so, but it’s 
management’s job to know and prac- 
tice the accepted “tools” of labor re- 
lations, on whatever front and with 
whatever union representatives man- 
agement deals with. 


It was not so long ago that I finished 
the oral hearing in an arbitration case 
which involved the discharge of an 
employee. At the end of the hearing, 
the chief shop steward came up to me 
and said: “You know, I’ve asked this 
company that before they discharge 
an employee and send him home to let 
me know. Then we could discuss it 


before they take any final action. In 
that way, I could help work out the 
‘problem’ with them. That would stop 
us from getting into a tangle like this 
and would lead to better ‘cooperation.’ 
Don’t you think I’m right ?” 


“Look,” I said, “suppose the super- 
visor did call you in before he decided 
to discharge an employee other than 
the one involved in this case who 
committed a serious offense? And 
suppose he convinced you of the facts 
and you were satisfied that the em- 
ployee’s conduct warranted discharge. 
Would you say to the company’s super- 
visor, ‘Well, you're right. Go ahead 
and discharge him.’ Would you agree 
in advance to the discharge of that 
employee?” 


“No, no,” he said, “I didn’t mean 
that; I meant perhaps we could work 
it out.” 


“No,” I said, “you cannot be a 
‘partner’ with management in im- 
posing discipline, as you cannot be a 
partner with management in apply- 
ing any other contract clause. You, 
as a union representative, cannot be 
a second ‘boss.’ You cannot take the 
burden of managing. You, as a shop 
steward, must reserve your right to 
protest the supervisor’s action, even 
if that action appears to you person- 
ally to be correct and even if you 
lose your protest. You must be the 
defender of the employee, and in 
your representative capacity you can- 
not foreclose yourself from later filing 
a grievance. Otherwise you would 
destroy your function as a union rep- 
resentative and give up a vital right 
of the union.” 


I think he saw the point, although 
he felt that, somehow, better “co- 
operation” would result from his way. 
Many local union officers and stew- 
ards still don’t realize that their office 
compels them to serve exclusively as 
a defender of the employees they rep- 
resent and not as a “partner” with 
management. That’s part of the train- 
ing job that management has to do 
—and the best way to do it is to train 
supervisors to exercise their right to 
manage. 


yr ae 


“Mutual consent,” “prior approval,” 
“joint consultation” will not relieve 
either management or the union of the 
functions each respectively is respon- 
sible for under the labor contract. 


Pitfalls of ‘Joint Consultation" 


Lloyd Hemsworth, director of la- 
bor relations of Canadian Industries 
Ltd., Canada, in an article *® describ- 
ing the highlights of the Common- 
wealth Conference called by H. R. H. 
The Duke of Edinburgh, held in Eng- 
land in 1956, said: 





®* Canadian Personnel and Industrial Rela- 
tions Journal, October, 1956. 
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“The utilization of joint consul- 
tation committees at the factory level 
was investigated and discussed. 


“One of the more interesting com- 
ments on this machinery was made 
by Mr. James Crawford, C. B. E., a 
member cof the General Council of the 
Trade Union Congress. Mr. Craw- 
ford suggested that the trade unions 
were more confident 10 years ago of 
their members’ desires for joint con- 
sultation, ‘.. . but when the employ- 
ers withdrew their opposition our 
members stopped pushing.’ 


“Mr. Crawford said that he had 
partially revised his own views and 
now believed that his ‘union job is to 
protect me from management, not join 
with management in managing me.’ 


“Basically, in Mr. Crawford’s view, 
a union is a. popularity or defense 
organization ; if a member is charged 
for breakage of rules he expects his 
union representatives to be ‘prison- 
er’s friend,’ not one of the members 
of the Bench.” 


Let me point out another pitfall in 
this area of preserving management’s 
right to manage—namely, failure to 
distinguish clearly between “notify- 
ing” or “informing” the union in ad- 
vance of actions to be taken, and 
having to get the union’s “prior con- 
sent” to take such actions. 


I suggest that giving the union’s 
“line” representatives advance notice 
of changes does not take away from 
managemert its right to manage. 
Respect for the union’s representative 
right would counsel such advance 
notice of the layoff of a substantial 
number of employees, the subcon- 
tracting of work, and changes in 
schedules of work and shifts prior 
to their becoming effective. But 
management’s representatives must 
exercise care that in “agreeing” to 
give the union “advance notice” of 
such contemplated action, the “ad- 
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vance notice” (or discussion thereon) 
does not convert itself, unwittingly, 
by language or practice, into the 
process of: 

(1) “Notifying in advance”; then 
(2) “discussing beforehand”; then 


(3)“consulting with’; then (4) get- 
ting “prior approval”; then (5) “re- 
quiring mutual consent”; then (6) 
ending with “joint prior agreement!” 


Remember the story about the 
young lady who said to her mother 
that she “was not going out with 
Johnny any more!” “Why not?” her 
mother asked, “Johnny is a very 
nice boy.” “Oh,” said her daughter, 
“he knows all the naughty songs!” 
“What!” exclaimed her mother, “Does 
he sing them to you when he takes 
you out?” “No,” said the daughter, 
“but he hums them!” 


Management’s negotiator must ex- 
ercise care not to “hum” away by 
compromise language or “double talk” 
its administrative rights to initiate 
action. Otherwise it may find that it 
has “subcontracted” away its right 
to manage during the contract term. 


Arbitration and 
Management's Right to Manage 

Let me raise the following ques- 
tion: Does arbitration take away 
management’s right to manage? I’ve 
been hearing much nonsense in the 
replies to this question, especially 
from those managers who complain 
most bitterly about unions’ “thwart- 
ing” them. Arbitration does not take 
away management’s right to manage! 
The labor contract, by setting terms 
and conditions of empioyment, does. 
But arbitration of grievances arising 
over the interpretation, application or 
claimed violation of the agreed-upon 
contract provisions, on the contrary, 
fortifies management’s right to manage. 


I suggest that it is precisely because 
the parties make available arbitration— 
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or a comparable quasi-judicial process 
for adjudicating such disputes during 
the contract term—that the union 
agrees to have management “reserve” 
and exercise its right to initiate ac- 
tion under the contract clauses. As 
pointed out before, the right initially 
to interpret and apply the agreed- 
upon contract clauses without con- 
sulting, negotiating with or getting 
the union’s prior approval is a “bar- 
gainable” subject. Arbitration, as the 
terminal step in the grievance ma- 
chinery, provides the method—the 
modus operandi—that effectuates the 
guarantee of “retroactive adjustment” 
if the union’s protest and appeal is 
found to be valid under the terms of 
the contract. 


Remember: Arbitration of griev- 
ance disputes during the contract term 
reviews management’s action, not 
management’s right to act! Arbitra- 
tion of grievance disputes guarantees 
to the union that its protest and ap- 


peal of management’s action, if sus- 
tained, will be honored. 


Arbitration— 
Quid Pro Quo for “No Strike" 
Conversely, the availability of arbi- 
tration for grievance disputes insures 
management’s right initially to take 
the action without incurring a strike 
or other interruption in production 
or jobs during the contract term. 


As the Supreme Court said in the 
Lincoln Mills case:* 


“Plainly the agreement to arbitrate 
grievance disputes is the quid pro quo 
for an agreement not to strike.” 


I suggest that a union would be 
vulnerable to its members if it agreed 
to a binding “no strike” clause with- 
out providing for arbitration of griev- 


ance disputes during the contract 
term. 


The new AFL-CIO shop stewards’ 
manual * advises its members: “Don’t 
make silly threats. In most cases 
you are bluffing when you tell the 
foreman the men will walk out. Most 
contracts do not permit strikes over 
grievances.” 


The UAW steward’s guide, cited 
above, tells its shop committeemen: 


“A steward or committeeman who 
blows up and threatens to shut down 
his department is looking for trouble. 


“Tf he pulls a wild cat, he may be 
subject to discipline from both the 
union and the company.” 


As reported by George W. Brooks 
in his paper referred to above, John 
P. Burke, president of the Pulp, Sul- 
phite and Paper Mill Workers Union, 
said: 


“We would not willingly sign an 
agreement without an arbitration 
clause. An arbitration clause is neces- 
sary if we are to agree to a no-strike 
clause.” 


Arbitrating ‘‘Job Rate’’ Grievances 


I recognize that in a few industries 
—as the automotive—some labor agree- 
ments expressly exclude certain types 
of grievance disputes from arbitration. 
Generally, those involve claims of 
“speed up” and increases in “work 
loads” and re-evaluating of job rates, 
due to technological changes in means 
and methods of production. By agree- 
ment, such grievances may be subject 
to the grievance procedure but they 
are not “arbitrable.” Generally, under 
such an agreement, the union reserves 
the right to strike if the parties fail 





™* Textile Workers Union v. Lincoln Mills, 32 
Lapor CAsEs { 70,733, 353 U. S. 448 (1957). 

* Department of Education, American Fed- 
eration of Labor and Congress of Industrial 
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Organizations, AFL-CIO Manual for Shop 
Stewards (Publication No. 75, Washington, 
D. C.). 
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or are unable to settle their differ- 
ences regarding these issues. 


These exceptions arose—and seem- 
ingly persist—I suggest, from a basic 
misunderstanding, principally on man- 
agement’s part, of the function of the 
arbitrator in those types of cases. In 
grievances arising during the contract 
term over rates for new or changed 
jobs resulting from technological im- 
provements, the existing wage struc- 
ture and the existing rates for other 
“comparable” and related jobs in the 
wage structure, bargained for and 
agreed to by the parties themselves, 
should indicate the new rate for the 
new or changed job, and not the arbi- 
trator’s own “idea” of what the rate 
should be. The arbitrator should 
review the new rate initially set by 
management and, in view of the exist- 
ing wage structure, should determine 
if it bears the proper relationship in 
terms of “job value” to the existing 
rates of other jobs in that structure. 
That is the standard that guides the 
arbitrator. In other words, the arbi- 
trator decides—unless the contract 
expressly gives him wider authority 
—whether the company has properly 
“slotted” the new or changed job into 
the existing wage structure. Although 
he does have some latitude in the 
“slotting” of the job, the existing wage 
structure circumscribes the arbitrator’s 
authority and provides the effective 
safeguard to both parties that the 
balanced wage structure, which they 
themselves bargained for and agreed 
to, is being kept during the contract 
term. 


Managers, as well as unions, need 
arbitration or some comparable quasi- 
judicial system to keep in balance the 
agreed-upon provisions during the 
contract term. It seems to me that 
strikes or interruptions in production 
or jobs during the contract term offer 
poor substitutes for arbitration of 
grievance disputes. 
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There has been too much 

paying not for work performed, 

but for work not 

performed, 

to farmers for 

not planting crops . . . 
—William Henry Chamberlin 





I suggest that arbitration of griev- 
ance disputes does not take away but 
rather enforces management’s right 
to manage. Yes, I suggest that arbi- 
tration is management’s “tool” of 
labor relations as well as the union's. 


Unions “buy” arbitration of griev- 
ance disputes during the contract term 
because they cannot afford—as a politi- 
cally oriented “defense” organization 
—to use the “threat of a strike” to 
settle grievance disputes. They must 
save the “threat of a strike” for bar- 
gaining for new contract terms and 
benefits. Management “buys” arbi- 
tration of grievance disputes as the 
quid pro quo for an agreement not “to 
strike.” 


‘Delegated Authority’’ of Arbitrators 


Let me ask another question: How 
do arbitrators exercise their authority? 
Unless the contract provides other- 
wise, an arbitrator exercises delegated 
authority to review management’s ac- 
tion but not management’s right to 
act. In reviewing management’s ac- 
tion, the arbitrator determines whether 
it violated the terms and conditions of 
the contract, including any conditions 
that added to the written terms by 
established “‘past practices” initiated 
by management itself and accepted 
and acquiesced in by the union during 
the contract term. Such past prac- 
tices are sometimes referred to as 
“customary practices” or accepted 
“local working conditions.” 


Arbitrators have only delegated au- 
thority to act within the limits set by 
the parties themselves. Management 
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and the union have power—as “sover- 
eigns” in the industrial work unit—to 
establish their “working treaty.” The 
arbitrator serves as the “agent” of 
both parties. In reviewing manage- 
ment’s action to determine whether it 
violates that “working treaty” the 
arbitrator makes a “contract of settle- 
ment” for them which finally deter- 
mines that dispute. 


Using ‘‘Tools’’ of Labor Arbitration 


In order to preserve its right to 
manage, management must know how 
to use the “tools” of arbitration. 


To illustrate: In a case that came 
before me as arbitrator, the company 
had posted a notice requiring all em- 
ployees in the plant to work regularly 
an extra hour each day, for an ex- 
tended period of time, in order to 
meet a step-up in production schedules, 
necessitated by orders for “military” 
production. The contract contained 
a management’s-rights clause and 
provisions for paying overtime rates. 
It was silent as to the scheduling of 
regular overtime work. The union 
took the position that overtime work 
was “voluntary” and “optional” on 
the part of the employees, and claimed 
that the company did not have the 
right to “compel” employees to work 
overtime. 


The company, instead of doing its 
job of managing itself, demanded arbi- 
tration and asked the arbitrator “if it 
did not have the right under the con- 
tract to compel employees to work 
overtime” under the conditions then 
prevailing. 


The union, knowing its “tools” of 
labor arbitration better, argued that 
the issue submitted by the company 
was not “arbitrable.” “Let manage- 


ment post its notice,” the union said, 
“and let those men, who want to 
work overtime, work, and let the 
company try to discipline those who 
don’t. We say the company doesn’t 
have the right to compel overtime 
work. Then when the company at- 
tempts to discipline those employees 
who refuse to work overtime, the 
union will challenge the company’s 
right to compel overtime through our 
protest of the disciplinary action taken 
and in that way we can test out man- 
agement’s right to compel overtime 
work.” 


The labor contract in that case 
didn’t prevent management from in- 
itially acting. But instead of fulfill- 
ing its job of managing, that company 
sought to have the arbitrator act as 
a “statesman’”—in effect, sought to 
have the arbitrator “advise” the com- 
pany whether or not it had the right 
to manage in that area. 


With one exception only—unless 
the contract expressly provides other- 
wise—I suggest that management 
never grieves under the labor con- 
tract. And with that same one ex- 
ception, I suggest that management never 
ittiates arbitration under the labor 
contract. My reason is that manage- 
ment retains the right—unless the 
contract in any particular area limits 
that right—to initiate the action. He 
who has retained the right to initiate 
action improperly uses the “tools” of 
arbitration in asking an arbitrator to 
decide that he has that right. By 
failing to exercise its right to manage, 
a management relinquishes, or weakens 
to that extent, its right to manage. 
The arbitrator’s job, as pointed out 
above, is to determine if the com- 
pany’s action violated the contract, 
not to pass upon the company’s right 





*Jules J. Justin, “Arbitrability and the 
Arbitrator’s Jurisdiction,” work cited at 
footnote 5. 
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to initiate that action unless, of course, 
the management negligently or un- 
wittingly has restricted its manage- 
ment rights. 


Let me ask another question here: 
When management finds itself before 
an arbitrator, does it have the “burden 
of proof” unless the contract expressly 
provides otherwise? I suggest that 


when the union challenges manage- 
ment’s action, management has the 
burden of proof unless the contract 
provides otherwise. 


I do not use “burden of proof” in 
the legal or court procedure sense. As 
you know, the strict legal rules of 
evidence or procedure do not apply 
in labor arbitration. In its appro- 
priate sense in labor relations, the 
“burden of proof” refers only to the 
burden of justifying action taken. He 
who initiates action has the “burden” 
and respons: ility to justify his action. 


As the UAW steward’s guide in- 
structs its shop stewards: “It is the 
foreman who should take the burden 
of the proof. It’s up to him to prove 
that his action is right. Don’t be 
afraid to ask why.” 


Violating ‘‘No Strike- 
No Lockout'’ Clause 

Now, what is that single exception 
I referred to when I suggested that 
management never grieves, never 
initiates arbitration under the labor con- 
tract and has the burden of proof in 
arbitration? 


When the union violates the “no 
strike” clause, that, I suggest, is the 
single exception. In that case, man- 
agement may “grieve” against the 
union for such violation in addition to 
taking disciplinary action against the 
employees involved, and it may in- 
itiate arbitration, for damages flowing 
from such violation, as “retroactive 
adjustment.” In that case, I. also 
suggest that the union—as the party who 
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initiated the action, if it did in fact— 
has the “burden” of justifying its ac- 
tion. “Damages” constitute part of 
the appropriate remedy to make the 
aggrieved party “whole,” just as 
“damages” of back pay, in addition to 
being reinstated into his former job, 
constitute part of the appropriate 
remedy to make “whole” the aggrieved 
employee who is found to have been 
discharged or laid off in violation of 
the contract. 


I recognize that there exists today 
a sharp conflict between parties—and 
among arbitrators—as to the “arbi- 
trability” of a claim for damages for 
violation of the “no strike-no lock- 
out” clause, though seemingly no con- 
flict over a claim for damages of the 
“no lockout” part. I suggest, how- 
ever, that unless the labor contract 
expressly provides otherwise, the parties 
intended their arbitration system to 
be available to adjudicate all claims of 
violations of any contract provision 
by either party. I also suggest that 
the United States Supreme Court’s 
decision in the Lincoln Mills case, cited 
above, and recent decisions affecting 
state court suits for damages lend 
support to this conclusion. 


Second ‘‘Key’’—Technological Changes 


We now come to the second “key” 
for management to preserve its right 
to manage, namely, retaining and ex- 
ercising the right to change the means, 
methods, processes, materials and 
schedules of production during the 
contract terin. 


Changes in machines or materials 
during the contract term may war- 
rant that the then-existing work loads, 
size of crews or job rates be re- 
evaluated and changed. Unless man- 
agement has retained the right to 
initiate the change and make the 
re-evaluation unilaterally during the 
contract term—leaving to the union 
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the right to protest and appeal the 
correctness thereof in terms of the 
contract—then management will have 
given up its right to manage in those 
important substantive areas of “wages, 
hours and working conditions” re- 
ferred to earlier. 


The management that has restricted 
its right during the contract term to 
“automate” its production set-up (when 
necessary), eliminate inefficient prac- 
tices, contract-out maiatenance or 
production work and undertake other 
essential technological changes, has 
also given up its right to manage in 
those substantive areas. 

Likewise, the management that has 
“conditioned” its right to re-evaluate 
existing jobs and rates, set up new 
jobs, change job assignments and 
schedules, and re-evaluate piece rates 
during the contract term, warranted 
by technological changes, by having 
first to “consult with” or get the union’s 
“consent” or “prior approval,” has 
essentially surrendered its right to 
manage in those substantive areas. 


Technological changes and their 
effects upon the bargaining unit have 
unquestionably placed unions on the 
horns of a dilemma. Unions recog- 
nize that technological changes bene- 
fit their members as well as the 
stockholders. Changes in machines, 
materials and processes increase pro- 
ductivity and may disemploy some 
workers. Yet the increased produc- 
tivity can result not only in increased 
profits for the owners, but higher 
wages and improved working conditions 
and benefits for the remaining em- 
ployees. Further, the labor contract 
that restricts a particular management 
from putting into effect technological 
changes jeopardizes not only the in- 
vestment and competitive position of 
the company, but also the job security 
and opportunity of increased benefits 
for the remaining employees in that 
company. 


Preserving Management's Rights 


For the reasons pointed out before 
—and for its own union security in 
a competitive union labor market— 
the union cannot freely consent dur- 
ing the contract term to allow the 
company to contract-out the jobs or 
some of the past benefits of the em- 
ployees it represents. Management 
must assume that burden, leaving the 
union to bargain at the next contract 
negotiations for part of the resulting 
gains to management from the. in- 
creased efficiency and reduced costs 
of production. At that time the union 
must try to “convert” a part of these 
gains into increased benefits, reduced 
hours of work and improved working 
conditions for the remaining employees. 
During the contract term, manage- 
ment—it and it alone—must retain 
and exercise the right to manage. 


Technological Changes and Union's Rights 


Arthur J. Goldberg, in his paper on 
“Management’s Reserved Rights: A 
Labor View,” had this to say about 
this second “key” of preserving man- 
agement’s right to manage: 


“Management determines the prod- 
uct, the machine to be used, the 
manufacturing method, the price, the 
plant layout, the plant organization, 
and innumerable other questions. 
These are reserved rights, inherent 
rights, exclusive rights which are not 
diminished or modified by collective 
bargaining as it exists in industries 
such as steel. It is of great impor- 
tance that this be generaily under- 
stood and accepted by all parties. 
Mature, cooperative bargaining rela- 
tionships require reliance on accept- 
ance of the rights of each party by the 
other. A company has the right to 
know it can develop a product and 
get it turned out; develop a machine 
and have it manned and operated; de- 
vise a way to improve a product and 
have that improvement made effective ; 
establish prices, build plants, create 
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supervisory forces and not thereby 
become embroiled in a labor dispute.” 


Then Mr. Goldberg cautions man- 
agement that in exercising its rights 
to manage it does not restrict or 
frustrate the union in exercising its 
right to protest and appeai the result- 
ing effects of a change: 


“Our ability to have this accepted 
without question depends on equally 
clear acceptance by management of 
the view that the exercise of these 
rights cannot diminish the rights of 
the worker and the union. For in- 
stance, a new method of manufacture 
may raise several issues of working 
arrangements, crews, spell periods, 
schedules, rates, etc. These are usually 
susceptible to determination by ap- 
plication of contract clauses, practices, 
precedents, etc. An effort to claim 
that the exclusive right of manage- 
ment to establish a new method of 
manufacture keeps the worker from 
objecting effectively to the resulting 
working conditions not only confuses 
the labor-management issues, but it 
makes more difficult unequivocal ac- 
ceptance of the rights of management. 
We are entirely in agreement that the 
company can establish the manufac- 
turing methods, but, if management 
attempts to use this right as the basis 
for diminishing labor’s rights, then 
there must inevitably develop hostility 
to the whole concept of exclusive 
management rights.” 


Let management retain its right to 
change means, methods and processes 
of production during the contract term 
along with its administrative right to 
manage, leaving to the union its ad- 
ministrative right as a “defense” party 
to protest and appeal. Management 
will then have preserved essentially 
the full scope of its management rights 
under the labor contract. 


Therefore, to preserve its right to 
manage, management’s negotiator at 
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the bargaining table should check 
over every clause and test every union 
demand with these two questions: 


(1) Does this provision or demand, 
directly or indirectly, restrict, weaken 
or relinquish management’s right of 
administrative initiative—the right to 
initiate action ? 

(2) Does this provision or demand, 
directly or indirectly, limit, restrict or 
circumscribe management in chang- 
ing means, methods, processes, ma- 
terials or schedules of production 
during the contract term? 


If any demand does, then it be- 
comes a question of management’s 
policy whether to accept it or take 
a strike. Here again, the frank state- 
ment of George W. Brooks, in his 
paper referred to above, may well be 
management’s guide to action: 


“The Company has within it the 
power to resist whatever union pro- 
posals it thinks are unreasonable and 
uneconomic. If it means risking a 
strike, this is precisely what a system 
of free enterprise contemplates.” 


Guarding Against Abuse and Rigidity 


There are two other “danger zones” 
at the bargaining table in which 
management’s negotiator must exer- 
cise care if he wishes to preserve and 
fortify his management’s rights to 
manage : 


(1) abuse of contract benefits; of 
pay for time not worked; and of 
union representatives’ privilege, time 
and pay allowances; and (2) rigidity 
of operational or functional clauses or 
demands which create inefficient or 
costly practices. 


Remember, management gets only 
two clauses—two provisions—out of 
any collective bargaining contract: 
(1) a management’s-rights clause, 
which expressly recognizes as con- 
tractual rights the “retained” or “ 
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served” rights of management, and 
(2) a “no strike” clause. 


Every other clause in the labor 
contract limits or restricts the former 
rights which resided in management, 
subject only to the prevailing law. 


Management’s negotiator must raise 
as counterdemands, and bargain for, 
changes or safeguards in the renewal 
contract of those provisions which 
supervisors found have been abused 
or have been too rigid during the 
prior contract term. Management's 
negotiator must scrutinize every con- 
tract demand to guard against future 
abuse and to get flexibility in all oper- 
ational and functional clauses. 


Thus, where, during the previous 
contract term, employees have abused 
“on the job” benefits, such as wash- 
up time, clothing allowances, pyra- 
miding of premium and overtime pay, 
and “extra” time or pay allowances, the 
negotiator must demand and bargain 
for safeguards to eliminate or con- 
trol such abuses in the future. If 
employees have abused “pay for time 
not worked” by absence the day be- 
fore or the day after paid holidays, 
by failure to work a scheduled holli- 
day or by abuse of rest periods or 
sick leave allowances, management’s 
negotiator must demand safeguards 
to prevent and eliminate such abuses 
in the future. 


If shop stewards or union repre- 
sentatives have abused the privilege, 
time or pay allowances granted un- 
der the prior contract, in handling 
grievances or receiving pay for “non- 
production” time, management’s ne- 
gotiator should bargain to eliminate 
or secure safeguards to prevent such 
abuses from arising under the re- 
newal contract. 


Likewise, if. operational clauses 
under the prior contract pertaining to 
seniority, “chain bumping,” tempo- 
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rary transfers, changes in schedules 
and shifts, distribution of overtime, 
work assignments between ‘“‘classi- 
fied’ jobs or incentive earnings have 
“strait jacketed” supervisors in utiliz- 
ing fully the work force and available 
equipment, management’s negotiator 
should demand and bargain for changes 
that will relieve such rigidity and 
provide the necessary flexibility for 
efficient operations in the future. 


These two areas—eliminating abuse 
and getting flexibility—challenge man- 
agement’s negotiator to bring contract 
clauses up to date to meet changed 
conditions. 


Five Guideposts 
for Management's Negotiator 


Let me summarize, by the follow- 
ing five guideposts, the job of manage- 
ment to preserve at the bargaining 
table its right to manage: 


(1) Retain, preserve, strengthen and 
exercise your management’s right of 
administrative initiative—the right to 
initiate action. 

(2) Avoid the pitfalls of 
consultation,” “mutual 
and “prior consent.” 


“joint 
agreement” 


(3) Retain and do not relinquish 
or restrict your management’s right 
to change means, methods, processes, 
materials or schedules of production 
during the contract term. 


(4) Eliminate, prevent and control 
(a) abuse by shop stewards and union 
representatives of privilege, time and 
pay allowances, (b) abuse of contract 
benefits and (c) abuse of pay for time 
not worked. 


(5) Eliminate rigidity and get flexi- 
bility under all operational clauses, 
such as those pertaining to seniority, 
overtime scheduling and work assign- 
ments. 


Applying these, guideposts at the 
bargaining table will, I suggest, elimi- 
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nate substantially the “shortcomings” 
of those management representatives 
who have felt that the union has “in- 
vaded” their management rights or 
that the union has “thwarted” them 
in doing their job of managing. These 
guideposts, if followed, will provide 
the necessary latitude and full scope 
for:management to retain—and exer- 
cise—its rights of managing along 
“lines of excellence” within the frame- 
work of collective bargaining. 


Preserving Management's Rights 
During Contract Term 


Now we come to the second basic 
shortcoming that causes some manage- 
ments to feel that the union has 
thwarted them in their job of man- 
aging, namely, the neglect or only 
superficial attempt by those manage- 
ments to train their supervisors in the 
occupational techniques of labor rela- 
tions. In this area, patently, the fault 
lies with top management and its 
operating executives and not with the 
unions. 


When unionization occurred on a 
large scale, top management left 
supervisors on the high seas of labor 
relations, without giving them a frame- 
work that would provide some kind 
of security for supervisors to handle 
labor relations (1) in applying agreed- 
upon contract clauses fought so hard 
for at the bargaining table; (2) in 
dealing with shop stewards and union 
representatives at the bench level; 
and (3) in handling grievances, disci- 
pline and discharge cases, during the 
contract term. 


Henry L. Jean, international repre- 
sentative of IUE, AFL-CIO, in his 
article, “Grievances from the Point 
of View of the Union,” has this 
to say: 


“The educational department of our 
union goes to great lengths to pro- 
vide training for our stewards in our 
locals. . . . One of the unfortunate 
situations we face with most compa- 
nies is that they do not accord to 
their foremen the same high extent 
of training in contract administration 
and grievance handling as does the 
union. The result, of course, is 
obvious !” 


Management too often relies upon 
their supervisors’ “common sense” or 
“human relations” approach that may 
have worked before their employees 
organized and began to bargain col- 
lectively through a union. Managers 
have neglected to train their super- 
visors in the “ground rules” of labor 
relations and in how to deal with shop 
stewards and union representatives 
at the “bench” level. Top manage- 
ment itself, it seems, has failed to 
distinguish between supervisors indi- 
vidually handling employee relations 
under broad “company policy” and 
supervisors handling “union rela- 
tions” under a written labor contract 
policed by union representatives and 
subject to review by a “third party” 
—the arbitrator. Top management 
has failed to point out to supervisors 
that self-interest motivates employees 
and unions, just as it does manage- 
ment, in the industrial work unit. 


An international union official, re- 
porting in one of the case studies of 
the National Planning Association 
mentioned earlier in this article, put 
it this way: 


“Here’s my idea on industrial peace. 
It’s got to be based on self-interest. 
This idea of building it on the basis 
of brotherly love is all hog-wash. The 
brother you love today, you may hate 
tomorrow. But if you have some- 
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thing that benefits both parties, then 
it’s something that can last.” 


Management has neglected, and 
seemingly continues to neglect, to 
make clear to its supervisors that 
although each represents and consti- 
tutes management in his own baili- 
wick, each must function as an integral 
part of his “management’s team” in 
working under and administering one 
labor contract which governs many 
bailiwicks. 


Supervisor's Job Under Labor Contract 


Yes, Mr. Supervisor, you represent 
management in your area. You are 
the “boss” in your bailiwick. You 
have the right to initiate action under 
the labor contract. You will get the 
respect and earn the dignity that goes 
with your office by managing with- 
out fear or favor and by representing 
your management without having the 
shop steward participate with you in 
managing and without asking the 
union representative’s “prior consent” 
or his “leave” to act. 


At the same time, Mr. Supervisor, 
you must respect the shop steward’s 
right to protest your action because 
that’s how the shop steward func- 
tions. That’s the job the employees 
in the unit chose him to do and you 
can’t blame a man for doing his job. 


Now, while acting as the “boss,” 
Mr. Supervisor, you must remember 
that you're not an independent con- 
tractor. You're not a little maharajah 
running your own little bailiwick. 
You're not in business for yourself 
in your department. You're part of 
one management’s team, acting under 
and administering one labor contract. 
What you do, Mr. Supervisor, or Mr. 
Plant Manager of a multiple-plant 
company, brings pressure upon all 
of your colleagues on management’s 
team in other departments or plants 
operating under that labor contract. 


Preserving Management's Rights 


Management has neglected to tell 
supervisors the “political” structure 
of unions and that unions function 
as “defense organizations,” as pointed 
out earlier; and, further, that unions 
operate as a monolithic body, under 
a single leadership at the plant level, 
through the system of shop stewards 
and union committeemen. Only by 
their teamwork can supervisors match 
the teamwork of shop stewards. 


‘Past Practices’’— 
Supplement to Written Contract 


Remember, Mr. Supervisor, that no 
union has ever established a single 
“past practice,” no employee has 
ever established a “past practice” 
and no arbitrator has ever established 
a “past practice.” You, Mr. Super- 
visor—and you alone—have estab- 
lished every single past practice, 
thereby “adding to, modifying or 
subtracting from” the labor agree- 
ment bargained for and agreed to by 
both parties. 


You, Mr. Supervisor, do not have 
the authority to “give away” the 
rights that your management’s ne- 
gotiators fought so hard to preserve 
at the bargaining table although you 
think you'll get your employees to 
cooperate better with you or to like 
you better or to have “better morale.” 
You do not have the right to give 
away any management rights. 


If you want to do your job, Mr. 
Supervisor, you must refrain from 
acting as an “impartial arbitrator” 
over the employees you supervise. 
You’re not authorized to decide what’s 
“fair or unfair’ according to your 
own individual tastes or likes. You 
must enforce the rights of manage- 
ment and the obligations of the 
employees and their union representa- 
tives that the parties bargained for 
and agreed to under the labor agree- 
ment. You must respect the benefits 
granted employees and their union 
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representatives under that labor agree- 
ment, but you should not individu- 
ally extend or supplement them. 


Thus, if the contract states that 
an employee who absents himself on 
the day before a holiday forfeits pay 
for that holiday unless he was ill, 
and an employee in your department 
comes up and says, “You see, I wasn’t 
sick that day before the holiday but 
I couldn’t come in because I had 
some personal difficulties that I had 
to take care of,” you must apply the 
contract clause. 


If you want to act as an “impartial 
arbitrator” and say, “Well, in your 
case, I think that may be a justifiable 
excuse even though you weren’t ill,” 
then the union, through its shop 
steward system, will, of necessity, 
have to assert the same “excuse” or 
a “little extension” of it before other 
supervisors in other departments for 
“equality of treatment.” Thus you 
will have modified, and “added to,” 
the “bargain” that the parties made 
by the contract. 


As the UAW steward’s guide points 
out: “There is a small area of de- 
cision that the foreman does make 
interpreting policy, and it is in this 
area that the union can gain by es- 
tablishing a cooperative relationship.” 


And that same guide, in talking 
about grievance handling, tells its 
shop stewards: “The written griev- 
ance is a valuable record for the 
union. This record can be used to 
check on whether the company has 
followed through on a _ settlement. 
This is a way to build up a valuable 
addition to the general contract.” 


‘Benefit of Doubt" 


To whom should a supervisor give 
the “benefit of doubt”? Ask your 
supervisors and then you'll know how 
“past practices” have come about. 
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The labor contract of an aircraft 
company, under which I served as 
arbitrator, provided that if the com- 
pany “calls in” an employee before 
his scheduled shift, he gets straight 
time for those hours, and only if he 
works more than eight hours that 
day does he get overtime rates after 
the eighth hour. 


On a Monday at 5:00 a. m., the 
supervisor of one department called 
in several employees regularly sched- 
uled for 8:00 a. m. The contract 
further provided for “double time” 
for work on Sunday. 


The employees complained to the 
supervisor, and the union filed a 
grievance on their behalf, claiming 
that the hours from 5:00 to 8:00 a. m. 
Monday should be considered as be- 
ing part of the previous day’s 24-hour 
period, namely, Sunday; and that since 
the contract wasn’t “too clear” on the 
point, the supervisor should give the 
men the “benefit of doubt” and pay 
them “double time” for those three 
hours worked on Monday. 


Now, that’s the kind of a problem 
a supervisor sometimes faces. To 
whom should that supervisor give 
the “benefit of doubt”? To manage- 
ment, I say, unless you want each 
supervisor to interpret each clause 
according to his individual judgment 
and thus chance creating varying ad- 
ditions to the general contract which 
the parties may not have intended. 


By giving management the “bene- 
fit of doubt” on borderline cases, the 
supervisor performs the job he is be- 
ing paid for. His action doesn’t an- 
tagonize the shop steward, who has 
recourse to appeal the supervisor's 
action to the next step in the griev- 
ance procedure. 


The union recognizes the line super- 
visor’s “difficult middle position.” The 
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UAW steward’s guide frankly tells 
its “line” representatives: 


“The foreman is in a difficult 
middle position, between the produc- 
tion workers and top management. 
He cannot decide company policy; 
orders come down to him from higher 
management, and whether he agrees 
with them or not, his job is to see 
that they are carried out.” 


Just as the union instructs its “line” 
representatives that the shop steward 
“should always give him [the em- 
ployee] the benefit of doubt in border- 
line cases,” so must the line supervisor 
give himself, as part of management’s 
“team,” the “benefit of doubt” in simi- 
lar cases. 


In such “borderline” cases, the 
supervisor's action doesn’t frustrate 
the union from fulfilling its essential 
administrative function of protest and 
appeal. 


“When the foreman doesn’t settle 
a grievance to your satisfaction, take 
the case to the next step in the griev- 
ance procedure right away,” says the 
AFL-CIO Manual for Shop Stewards. 


That’s the way the union functions, 
and, I suggest, that’s the way the 
supervisor should function—leaving it 
to management’s representative to 
settle “borderline” cases in the “next 
step.” Further, if each supervisor 
gives the “benefit of doubt” in border- 
line cases, as he sees fit, he may raise 
suspicion that he’s trying to “wean” 
employees away from the union and 
do the union out of its job of being 
the defender of the employees repre- 
sented. Particularly where long-term 
contracts are in force, the union needs 
to preserve this source of its strength 
—the handling of grievances. As 
George W. Brooks said in describing 
the union as a “political organiza- 
tion:’ “This organization, it will be 
apparent, does not live on grievances 
alone.” 


Preserving Management's Rights 
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Keeping “‘Bargained"’ Contract in Balance 


The supervisor’s job is not to 
“modify, add to or subtract from” 
the contract which the parties negoti- 
ated and agreed upon, but to keep it 
in balance during its term. I suggest 
that the arbitrators should function 
and exercise their delegated authority 
in the same way. 


The arbitrator’s job is to keep in 
balance the “bargained” contract. He 
renders justice. He does not decide 
between “right and wrong” as an 
abstract proposition. As the parties’ 
“agent” he decides between “right 
and wrong” only within the frame- 
work and according to the terms of 
their agreement. 


It may be all right to have four 
wives in Afghanistan, but you can 
have only one wife in the United 
States. That’s our law, based on our 
“custom and mores.” ‘That’s what 
our lawmakers decree. In the same 
way, management and labor act as 
“lawmakers” in decreeing the “wages, 
hours, and working conditions” to be 
in effect during the contract term. 


Justice is blindfolded; and in ren- 
dering justice under an established 
law or a labor contract, the absolute 
“fairness” or “right” of that law or 
contract clause plays no part in in- 
terpreting or applying it. 


That’s the way the arbitrator should 
function. He should close his eyes to 
“outside” considerations and look at 
the contract. I know that some of you 
think he closes his eyes completely 
in some cases and goes to sleep. But 
don’t let appearances fool you. 


When the arbitrator looks at a 
contract that the parties agreed to, 
he doesn’t interest himself in whether 
a provision is “fair” to the union and 
“unfair” to the company, or not 
“right” to the union and “right” to 
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the company. He asks: “What is the 
‘bargain’ that the parties made? My 
job is to keep this ‘bargain’ in balance 
during the contract term, leaving to 
the parties themselves, later on—or 
at the next contract negotiations— 
to change or ‘add to or subtract from’ 
the ‘bargain’ if they want to.” 


The job of the supervisor, I sug- 
gest, should be to represent his 
management’s “team” and serve his 
management’s interest. The respon- 
sibility for training him and giving 
him the “tools” of his job rests en- 
tirely with top management and its 
operating executives. They must train 
their supervisors in the occupational 
techniques of labor relations and not 
leave that training to “trial and error” 
or guesswork, as apparently so many 
of them have done to date. 


Occupational Techniques 
of Labor Relations 


Let me now suggest a few more 


of the many occupational techniques 
in which supervisors should be trained. 


Let us consider first the qualifying 
factors under seniority rules. Some 
supervisors think that “ability and 
qualifications” under these rules mean 
only “competency and skills” to do 
the job. Thus, when a promotion 
opportunity opens up, such a super- 
visor, after reviewing the “qualifica- 
tions” of the men in his department, 
thinks: “Well, there’s John; he has 
the skills and competency to do that 
job; and, since he has the greatest 
length of seniority, he should get the 
promotion.” Is that what makes up 
“qualifications” under seniority? Is 
that what the parties generally intend 
“qualifications and ability” to mean? 


Of course, if the contract expressly 
limits “qualifications” to competency 
in skills alone, then that binds the 
supervisor, as well as the arbitrator, 
to apply seniority in that way. If the 
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supervisor has applied it that way 
consistently in the past, then that 
“past practice,” if established, may 
“supplement” to that extent what the 
parties intended under their seniority 
clause. ; 


“Quolifying’’ Factors Under Seniority 


But, I suggest, “qualifications and 
ability’—or comparable terms—un- 
der seniority refer not only to the 
technical skills to do the job, but in- 
clude such other evaluating factors as 
attendance records, conduct record of 
“proven shop violations,” quality of 
production, degree of supervision ex- 
perienced under his present job, and 
other material factors that a super- 
visor should use to evaluate an em- 
ployee’s “qualifications and ability” 
for any job. 


Unions and arbitrators recognize 
these latter evaluating factors and give 
weight to them. It appears, from my 
experiences, that a substantial num- 
ber of supervisors have not been so 
advised. Let me hasten to point out 
that if supervisors are to use these 
other evaluating factors in determin- 
ing whether an employee “qualifies” 
for a promotion, they must have previ- 
ously taken positive acticn—with notice 
to the union—to give a violator an 
opportunity to correct himself or to 
challenge the propriety of the super- 
visor’s action. 


“Oral” warnings, “cautionings” and 
“counseling,” unless acted upon and 
communicated to the union, provide 
scant support or weight in evalu- 
ating an employee’s “qualifications and 
ability.” Further, if the employee has, 
after a reasonably sufficient period 
of time, corrected himself, then the 
supervisor should be cautioned against 
using that “past conduct” record to 
deny an otherwise “qualified” em- 
ployee the promotion. 


If the supervisor promotes or gives 
a “merit” increase to an employee 
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who has been disciplined prior there- 
to, the promotion or “merit” increase, 
in effect, eliminates the employee's 
“conduct record” as an evaluating 
factor for the future. Because an 
employee’s “conduct record” constt- 
tutes a proper evaluating factor for 
determining an employee’s “qualifi- 
cations, ability and merit” for any job 
or advancement opportunity, when 
the supervisor promotes him, or gives 
him a “merit” increase, he acknowledges, 
in effect, that the employee has suf- 
ficiently corrected himself to “merit” 
the promotion or increase. Using an 
employee’s “conduct record” as an 
evaluating factor does not, I suggest, 
subject that. employee to “double 
jeopardy”—an argument that the 
union sometimes advances in such 
cases. The prior disciplinary action 
served to correct the employee’s im- 
proper conduct or breach of estab- 
lished rule. The supervisor uses that 
“conduct record” not to further “pe- 
nalize” that employee, but to evalu- 
ate him—to determine if he “merits” 
the promotion or other advancement 
in the job. 


**Potential’’ Qualifications Under Seniority 


A supervisor, in a case that went 


to arbitration, had denied the em- 
ployee with greatest seniority pro- 
motion to the job of Machinist “B.” 
In his written answer to the “senior” 
employee's grievance, the supervisor 
did not refute the grievant’s claim 
that he was qualified for the “B” job 
but stated that the grievant did not 
have the qualifications to go to the 
Machinist “A” job, in the event that 
that job opened up in the future. 


That supervisor’s written answer 
didn’t give “dry powder” to his man- 
agement’s representative at the arbi- 
tration table. The material issue 
presented by that case was whether 
or not the senior employee qualified 
for the “B” job to which he claimed 
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seniority preference, and not whether 
he was or would be qualified in the 
future for some other job. 


Unless the contract expressly pro- 
vides otherwise, the requirements of 
the job in question—and not those of 
some other job—serve as the super- 
visor’s yardstick to judge an employee’s 
qualifications under seniority. “Po- 
tential” qualifications for another job 
or for future advancement do not con- 
stitute, I suggest, proper standards to 
use in judging whether an employee 
qualifies for the job to which he claims 
seniority rights. 


In another case the supervisor pro- 
moted a junior, in-length-of-service, 
employee over a senior one who had 
bid for an “A” job. The senior 
employee filed a grievance, claim- 
ing that he was “equally or better 
qualified” for the “A” job than the 
employee whom the supervisor had 
selected. The supervisor acknowl- 
edged that the senior employee pos- 
sessed the qualifications for the “A” 
job “equally” with the junior em- 
ployee, but defended his choice of 
the junior man on the ground that 
he was the “better qualified” one, 
since he possessed qualifications to 
become a “leadman” in the future, 
and perhaps a foreman. 


The promotion clause of that con- 
tract gave the supervisor the right 
to choose the “relatively” better em- 
ployee. But here again, the “rela- 
tively better employee” was to be 
judged against the requirements of 
the job in question and not for some 
other job or future advancement. 
Under no system of seniority, I sug- 
gest, unless the contract expressly 
provides otherwise, can the super- 
visor properly use “potential” for 
another or different job as an evalu- 
ating factor to determine an em- 
ployee’s “qualifications, ability or 
merit.”” Using “potential” for a differ- 
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ent job destroys the seniority rights 
that the parties intend under a sen- 
iority system unless the contract ex- 
pressly provides otherwise. 


The requirements of the job to be 
filled, that management itself sets, 
serve as the proper yardstick for the 
supervisor to judge the qualifications 
or “relative” qualifications of employees 
for that job. The qualifications for 
some other job are irrelevant. 


**Just Cause”’ for Penalty 


Maintaining discipline—and proper' 
standards of conduct—in the indus- 
trial work unit still confront super- 
visors as their “toughest problem.” 
Some advances have been made in 
this area; but the large number of 
discharge cases going to arbitration 
(over 25 per cent of all cases) indi- 
cates that much remains to be done. 
The fault, I suggest, lies not so much 
with supervisors as it does with “top 
management” in neglecting to give 
supervisors the proper “tools” to pre- 
vent and eliminate abuse and to instill 
“self-discipline” among employees. 


Management’s operating executives 
have failed to train supervisors—or 
themselves have failed to recognize 
—that corrective discipline, and not 
punishment per se, leads to self-disci- 
pline. Corrective discipline, when 
applied by the supervisor, serves to 
deter all employees in the group and 
encourages self-discipline among all 
the employees supervised, including 
the offender. 


To point out one of the many pit- 
falls in this area, let us consider the 
standard “just cause”—or proper or 
sufficient cause—test which is speci- 
fied in the preponderant majority of 
labor contracts. 


Under the standard “just cause,” 
the supervisor must determine and be 
prepared to justify the “justice” of 
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the penalty imposed, as well as the 
“justice” for imposing discipline. In 
other words, he has the “burden,” as 
referred to earlier, to justify that the 
degree of penalty he imposes—written 
reprimand, suspension or discharge— 
is appropriate to correct the offense 
or improper conduct. There must be 
“just cause” for the penalty as well 
as “just cause” to take any disci- 
plinary action. 


Under the commonly used stand- 
ard of “just cause,” the union has 
the right to challenge and appeal to 
arbitration the just cause or appro- 
priateness of the penalty. And that 
standard “just cause” authorizes (un- 
less the contract expressly provides 
otherwise) the arbitrator to review 
the penalty in each case. If the arbi- 
trator finds no “cause” for the pen- 
alty, he has the authority, under that 
standard, to substitute his judgment 
for that of the supervisor and modify 
or fix a lesser penalty, which he finds 
“just” under the facts of the case. 


If management wants to limit the 
arbitrator’s authority to pass upon 
the “justness” of the penalty and if 
the union should agree, then the con- 
tract should expressly so state. The 
parties don’t have to define the stand- 
ard “cause” or “just cause.” ‘That 
standard “speaks for itself’”’ and ex- 
perienced arbitrators apply that stand- 
ard in the same way that our civic 
and community groups, and the courts 
under our common law judicial sys- 
tem, apply it. 


Some may strongly disagree with 
what I suggest to be the arbitrator’s 
proper authority under the standard 
“just cause,” and many supervisors 
find themselves “put out’? when the 
realities of the discipline case con- 
front them. But I suggest that those 
experienced in labor relations will 
acknowledge these “hard facts” in 
the “discharge” case and train their 
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supervisors how to avoid the pitfalls 
in maintaining discipline in the in- 
dustrial work unit. 


Handling ‘‘Chronically’’ Sick Employee 


Here’s a problem that faces many 
supervisors, and one that comes be- 
fore the arbitration table frequently 
today. 


The “chronically” sick employee is 
one who absents himself from work 
frequently or intermittently because of 
poor health or physical disability and 
who brings doctor’s certificates to 
justify his absences. He is a serious 
problem for the union as well as for 
the supervisor. But the union cannot 
do management’s job of managing; 
and when the supervisor attempts to 
“discharge” such an employee after 
accepting doctor’s certificates for one, 
two, three or more years—in effect 
“condoning” such an.attendance record 
—the union has no choice but to 
defend the job security of that em- 
ployee. 


The intermittent absences of an 
employee not only burden the super- 
visor’s job in scheduling work and 
having available a sufficient number 
of employees to do the work but also 
add to the burden and workloads of 
other employees in the group who 
often have to fill the gap created 
without getting any more pay for 
their extra work. Here, without be- 
ing “tough,” and yet not “paternal,” 
the supervisor should be trained in 
the occupational techniques to resolve 
this problem for himself and at the 
same time to help the employee to cor- 
rect his attendance record and to 
protect his job security. 


Instead of lowering the boom and 
discharging the “chronic” absentee, the 
supervisor should give him a letter, 
with a copy to the union, setting forth 
his attendance record and calling his 
attention to the contract provision 
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which sets forth the “normal” or 
“regular” hours and days of work. 
While this commonly used contract 
provision does not “guarantee” em- 
ployment if work is not available, 
it does, for management’s part, “con- 
tractually” establish the “norm” for 
scheduling available work and assign- 
ing it to employees, according to their 
seniority status. This same provision, 
on the other hand, “contractually” 
establishes, for employees, the “norm” 
for being available and _ reporting 
regularly for work for eight hours a 
day and five days a week—not three 
days some weeks and two days other 
weeks. 


If the “chronically” absent em- 
ployee fails or is unable to correct 
his attendance record within a rea- 
sonable period following that written 
notice, then the supervisor may con- 
sider imposing a “leave of absence” 
for one year or less, depending on 
the cause of the absences, thereby 
giving the employee an opportunity 
to get well or to correct his attend- 
ance and to be available to report and 
perform his work on the normal or 
regular days and hours of the week as 
are other employees in the group. 


I suggest that many union repre- 
sentatives approve of this procedure 
because it helps to resolve for them 
a difficult problem. The other em- 
ployees recognize that their own job 
security depends upon an efficient 
operating unit, with each employee 
doing the job for which he is being 
paid. Using this procedure, the super- 
visor earns the respect that his office 
should command, because he’s prop- 
erly using the “tools of leadership.” 


‘‘Intoxication’’ Case 


How does the supervisor “prove” 
that an employee is “drunk” or in- 
toxicated? In cases that come before 
me in arbitration, that’s the basis 
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upon which the supervisors have im- 
posed disciplinary action and that’s 
the way the parties often submit the 
issue. This problem is not unique to 
the industrial work unit. It affects 
our community life, from which it 
arises, and it calls for “corrective 
discipline” as do other types of mis- 
conduct. 


To avoid the dilemma in which the 
supervisor often finds himself when he 
has to prove the charge of “drunken- 
ness,” I suggest that the proper 
“ground” for corrective discipline is: 
The employee “was not in a fit physi- 
cal or mental condition to meet the 
duties and responsibilities of his job.” 
Then, all that the supervisor has to 
“prove” can be based upon “demon- 
strable” facts observed or made known 
to the supervisor by his five senses— 
how the employee looked, what he 
did, how he acted, and any unusual 
conduct that demonstrated to the super- 
viser that the employee was not in a 
fit physical or mental condition to do 
his job. 

The experiences of law enforce- 
ment officers in handling the “drunken 
driver” problem in the community 
illustrate the advantages of sensory 
facts—those which are observable and 
demonstrable—over “tests” or “ex- 
aminations” to determine the physi- 
cal condition of the driver. 


At a conference held at Indiana 
University on this problem, one of 
the participants, as reported in the 
press,"’ told of an experiment being 
carried on in Arizona in which the 
driver, suspected of being drunk, was 
photographed at the scene. He re- 
ported: 


“The movies showed the motorist’s 
staggering gait, halting speech and 
uncoordinated movements. In thirty- 
six cases where such movies were 


used, there was not a single ‘not 
guilty’ plea after defense attorneys 
had seen the preview of the films.” 


Remember the proverb “One pic- 
ture is worth a thousand words”? 


To protect the intoxicated employ- 
ee’s own health and safety, as well 
as his job security, and the health 
and safety of other employees in the 
group, the supervisor, as manager, 
sends him home. The supervisor has 
not then disciplined the employee; 
therefore, he owes the employee no 
pay for that day or the balance of that 
day. The employee did not work be- 
cause he was in, or he put himself 
into, an “unfit condition” to work. 
Then the supervisor will later decide 
—depending upon that employee’s 
prior “conduct record”—what disci- 
pline the facts of the case warrant 
and what discipline will be appropriate 
to correct such conduct in the future. 


Training Supervisors to Exercise 
Their ‘‘Autonomy of Authority" 


The supervisor’s “lot” in labor re- 
lations is not a very happy one. “Top 
management” lacks faith, it seems to 
me, in the strength of their line super- 


visors. Management must begin to 
erase the feeling that its foremen can- 
not “match” the union shop steward 
and committeeman in administering 
the labor contract and in handling 
grievances under it. Top manage- 
ment, I suggest, has to overcome its 
fear that its line supervisors will 
“give away” the rights which it fought 
so hard for at the bargaining table. 
Training supervisors in the occupa- 
tional techniques of labor relations 
will, I suggest, overcome that “fear” 
and re-establish the true managerial 
status of the foreman. 


Some managements have begun to 
realize that first line supervisors con- 
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stitute the mainspring of their man- 
agement’s team, that they represent 
management on the “firing iine.” To 
earn and keep the respect of the em- 
ployees they supervise, supervisors 
must be given the “tools” to properly 
exercise their “autonomy of authority” 
and leadership in the work unit. 


J. S. Parker, vice president of Gen- 
eral Electric Company, at the 1958 
Personnel Conference of the Ameri- 
can Management Association,’® talked 
about the training of first line super- 
visors. He told of an experiment be- 
ing conducted by General Electric to 
improve the job of the first line super- 
visor who is “hemmed in by specialists 

. who subtract from his decision- 
making powers and therefore from 
his true authority.” “In our experi- 
ments,” Mr. Parker said, “we are 
giving the foreman greater autonomy,” 
and now “there is no question as to 
who is making the decisions: the fore- 
man is again a manager.” And in com- 
menting on the results, Mr. Parker 
said : 


“The results of our experiments 
thus far have been so good that the 
new practices are spreading to other 
General Electric plants ahead of 
schedule. There are a number of ad- 
vantages, both to the company and, 
obviously, to the foreman himself. An 
interesting by-product is an increase 
in self-esteem among the foreman’s 
employees. In many cases, they feel 
upgraded in their own status because 
they report directly to a man who 
merits their respect for the authority 


and responsibility he carries. At the 
same time, they develop a satisfying 
sense of belonging because they are 
part of a self-contained team pro- 
ducing finite results.” 


Managing Along ‘‘Lines of Excellence” 


A threefold job faces management 
today in handling labor relations: (1) 
to satisfy management’s own legiti- 
mate needs in operating its business 
profitably, (2) to satisfy the legiti- 
mate needs of its employees and (3) 
to deal effectively with union repre- 
sentatives at the bargaining table and 
at the plant level during the contract 
term. 


Management has wide lattiude with- 
in each of these areas to preserve its 
rights to manage along lines of ex- 
cellence. To accomplish this, how- 
ever, management must begin to 
“match” the teamwork of the union 
at the bargaining table and at the 
“bench level.” Each member of man- 
agement’s team, at whatever level he 
functions, must exercise leadership. 
Leadership imposes responsibilities, 
and conveying a “sense of security” 
to employees in the work unit consti- 
tutes a major part of those responsi- 
bilities. By fulfilling this part of its 
responsibilities, avoiding the “pitfalls” 
at the bargaining table and having its 
supervisors exercise leadership at the 
“bench level,” management will suc- 
ceed in truly managing along “lines 
of excellence,” thereby preserving its 
rights to manage under the labor con- 
tract. [The End] 


The most useful man in any community is not the theorist, the 
dreamer, the social reformer. Rather, it is one who can take the raw, 
shapeless energy of men and women and turn it into useful goods and 
services, for the benefit of all_—Vollie Tripp in The Freeman, March, 
1960. 





"“The Individual in Industry: An In- 
vestment in the Future,” The Personnel 
Function: A Progress Report (AMA Report 
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No. 24, New York, American Management 
Association, 1958). 
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The passing of the Sherman Antitrust Act gave rise to many 
important questions, foremost of which were those relating 
to coverage and exemptions under the Act. Exactly where 
did labor unions fit into this legal! picture, and which, 
if any, of the labor unions’ activities were influenced. 





THE STATUS OF UNIONS 





HE SHERMAN ANTITRUST ACT, passed in 1890, was the 

result of the public’s fear of the coercive power of large industry 
and massed capital. As a consequence, it is concerned mainly with 
the preservation of legitimate competition by maintaining free markets 
and by the regulation of, if not the control of, trusts and monopolies. 
Probably the most important aspects of the statute are contained in 
its first two sections which outlaw contracts, combinations and con- 
spiracies that are in restraint of trade. 


Section 1 reads as follows: 


“Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations,.is hereby declared to be illegal . 
Every person who shall make any such contract or engage in any 
such combination or conspiracy . . . shall be deemed guilty of a 
misdemeanor... .” 


Section 2 states: 


“Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a misdemeanor .. . .” 


The Sherman Antitrust Act contains provisions for its own enforce- 
ment and outlines the procedure to be used to prevent and restrain 
violations. In this statute, the federal courts are invested with the 
power to enforce the provisions of the law. The Attorney General is 
authorized to secure injunctive relief against any violations and to 
initiate criminal prosecutions. Also, any person who suffers injury 
as a result of the violation of the law by others can maintain civil 
suits for triple damages against the violators of the act. 


Prior to, and immediately after, the passing of the law, many 
questions relative to coverage and exemptions arose. Chief among 
these were the ones having to do with the status of labor unions and 
their behavior under the statute. The main issue here was whether 
or not the law had jurisdiction over the activities of labor unions and, 
if so, to which of the activities could the law be applied and what 
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was the extent of such application. 
Two different points of view or argu- 
ments were developed and expressed 
relative to the coverage of the statute. 
It was contended by some that Con- 
gress intended to regulate or eliminate 
higher consumer prices which resulted 
from the combination of powerful 
groups to control the markets. It was 
reasoned that business men would 
gain more by these activities, so this 
group had more of an incentive to 
combine. Therefore, some postulated, 
the Sherman Antitrust Act applied 
only to business combinations or large 
trusts, and not to labor unions and 
their activities. Thus, the act was a 
law to regulate trade—not labor or 
the personal relations of labor and 
management. The proponents of this 
point of view argued that labor was 
not a commodity and that labor had 
a legal right to accept or terminate 
employment at will, to refuse to buy 
goods and to persuade others not to 
buy them, and to strive for higher 
wages because good wages helped 
trade even though the increased labor 
costs might affect prices. On the basis 
of such reasoning, it was concluded 
that the Sherman Act was designed 
to regulate trade and was not suitable to 
regulate employee-employer relations. 
The other point of view was that 
the law, as originally passed, con- 
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tained no language expressly exempt- 
ing any labor union activity from 
coverage. Prior to the passing of the 
statute, labor requested specific ex- 
emption from the coverage of the law. 
The fact that this request was either 
ignored or simply never acted upon 
indicates that Congress intended to 
apply the law to all illegal combina- 
tions. Therefore, it was argued that 
the law covered all classes of people 
and all combinations, including unions, 
if their activities or behavior patterns 
interfered with or interrupted the free 
flow of goods in interstate commerce 
or if they tended to create business 
monopolies. 


The federal courts have accepted 
the reasoning that Congress intended 
to apply the law to all illegal com- 
binations and, therefore, the activities 
of labor unions, under specific cir- 
cumstances, come within the meaning 
and intent of the statute. In its early 
decisions the United States Supreme 
Court held that the Sherman Act was 
to be applied to all illegal combina- 
tions in the areas of business and 
labor. For example, in the Pullman 
labor dispute, in 1894, the Sherman 
Act was applied to restrain a sympa- 
thetic strike, which was accompanied 
by some violence, on the grounds that 
such concerted activity was a con- 
spiracy in restraint of trade within 
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the meaning and intent of the Sher- 
man Act.’ Because the strike inter- 
fered with the safe flow of goods in 
interstate commerce, the Court sanc- 
tioned the use of federal troops and 
the injunction. 


In 1908, in the Danbury Hatters 
case,? the secondary boycott conducted 
by the union against the company’s 
products and the dealers who sold 
them was held to be illegal. Such 
activity on the part of the union 
destroyed materially the commodity 
market of the employer and resulted 
in a great loss to him. The company 
brought suit against the union under 
the Sherman Antitrust law, and the 
United States Supreme Court ruled 
that the union had unlawfully inter- 
fered with interstate commerce and 
that it was an illegal conspiracy. The 
union was held for triple damages 
and each member of the organization 
was held guilty by association and 
was responsible for his part of the 
damage, even if he had to give up his 
personal property. Again, in Gompers 
v. Buck Stove and Range Company,* 
the union’s boycott was considered a 
restraint of trade of the type that 
came within the meaning of the Sher- 
man Act. Here the union was for- 
bidden even to speak or write anything 
that would further the boycott. 


The Court, in applying the Sherman 
Antitrust Act to unions, emphasized, 
in these earlier cases, the conspiracy 
doctrine and the philosophy of restraint 
of trade contained in the statute. In 
these decisions the Court seemed to 


follow two rules or standards—namely 
(1) that the intent to interfere with 
interstate commerce must be proven 
and (2) that the reduction in com- 
merce due to the union’s behavior 
must be unreasonable, not reasonable 
and incidental. The Court put much 
emphasis upon the justifiability of the 
1~straint of trade due to the activities 
ot the union, upon objectives or goals 
that the union wished to obtain, and 
upon the means employed to reach 
or materialize these objectives. Con- 
sequently, if the goal or end of the 
union was considered illegal, any re- 
straint of trade was unjustifiable regard- 
less of the legal means used to reach 
the goal. On the other hand, if the 
end sought by the union was legal 
but the means used to effectuate the 
end were unlawful, the restraint of 
trade was not justifiable. Some have 
contended that the Supreme Court, 
in these earlier cases dealing with 
labor unions, neglected the social con- 
sequences of restraint of trade which, 
on the other hand, it considered in 
dealing with the legality of this matter 
on the part of a corporation. 


Since these Court decisions, Con- 
gress, in its attempt to preserve a free 
competitive society and to avoid “cut 
throat” competition, has subsidized 
the agricultural and shipping indus- 
tries and has given public support 
to the oil and other extractive indus- 
tries in the form of percentage deple- 
tion allowances for tax purposes. Also, 
Congress has exempted several indus- 
tries and businesses from the impact 
of the antitrust laws. These include 
virtually the entire transportation in- 
dustry, communications, power indus- 
tries, farm cooperatives, foreign trade 
associations and insurance companies.‘ 
Furthermore, the Clayton Act (1914) 





*In re Debs, 158 U. S. 564, 15 S. Ct. 900 
(1895). 

* Loewe v. Lawlor, 208 U. S. 274, 28 S. Ct. 
301 (1908). 
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and the Norris-LaGuardia Act (1932), 
while they did not entirely exempt 
unions from coverage under the Sher- 
man Act, were designed to permit 
unions to organize and use collective 
bargaining in order to elevate their 
status. 


In modifying the application of the 
law to union activities, it was argued 
that the early decisions of the Supreme 
Court virtually paralyzed some of the 
collective devices used by unions to 
make their strikes effective. This 
created great anxiety among unions 
and their sympathizers, and their con- 
cern was materially facilitated when 
the Court held, in Standard Oil Com- 
pany v. United States,® that the Sher- 
man Act permitted illegal combinations 
to be dissolved. Labor leaders con- 
tended that if the act allowed the 
dissolution of business enterprises 
under certain circumstances and that 
if the statute had jurisdiction over 
certain activities of labor unions, the 
very foundation of unionism was en- 
dangered. 


The Clayton Act, passed in 1914, 
attempted to aliay this fear and to 
define more clearly the status of unions 
under the antitrust legislation. This 
act did not grant labor unions com- 
plete exemption from the Sherman 
Act, but it did establish the doctrine 
that the mere existence and function- 
ing of unions was not illegal, that 
unions were not conspiracies as such, 
and that the lawful operations of these 
labor organizations did not illegally 
restrain trade. This statute recognized 
that the primary purpose of antitrust 
legislation was to eliminate trade prac- 
tices that affected competition. It was 
also stressed that the Sherman Act 
should not be interpreted to forbid 


the organization and operation of labor, 
agricultural and horticultural organ- 
izations created for purposes of mutual 
aid. Furthermore, this law, in its 
Section 6, definitely states that labor 
is not a commodity. The statute also 
enumerates definite activities of labor 
unions, arising out of a labor dispute, 
against which no injunction can be 
issued by the federal courts unless 
the restraining order is necessary to 
prevent irreparable loss to the party 
applying for the injunction. 

Even after the passing of the Clay- 
ton Act, the United States Supreme 
Court held that the Sherman Act 
applied to any illegal behavior of labor 
unions. The Court so interpreted the 
law as to allow employers to sue for 
restraining orders and injunctions 
whereas formerly only the federal 
authorities were granted such powers. 
In the Coronado Coal case,® the union 
was held to be in restraint of trade 
because of its violent behavior against 
nonunion coal operators. It was de- 
cided in this case that the union did 
intentionally and willfully restrain 
trade, and that the primary motive of 
the labor dispute was to prevent the 
shipment of coal mined by nonunion 
workers from entering into interstate 
commerce. Therefore, the union could 
be held for damages under the Sherman 
Act, even though it was not incor- 
porated. The Supreme Court further 
ruled in Duplex v. Deering’ that the 
attempt of a union to create a national 
boycott was an illegal restriction of 
commerce and a violation of the anti- 
trust laws. This same reasoning was 
applied in the Bedford Cut Stone case * 
when the Court held that the refusal 
to use stone quarried by nonunion 
workers was an interference with the 





*221 U.S. 1, 31 S. Ct. 502 (1911). 

*Coronado Coal Company v. UMW, 268 
U. S. 295, 45 S. Ct. 551 (1925), aff’g in part, 
259 U. S. 344 (1922). 
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free flow of commerce and represented 
the type of restraint of trade which 
came within the jurisdiction of the 
Sherman Act. 


In all of these cases, the Court put 
much emphasis upon intent and motive. 
It was reasoned that the immediate 
purpose of the unions involved was 
to narrow commerce or to restrain 
the future shipment of goods in inter- 
state commerce. The Court recog- 
nized, however, that many strikes in 
factories might be directed at the 
prevention of production in order to 
gain various legitimate demands. While 
the curtailing of production would lead 
to interference with commerce, the 
Court reasoned that such interference 
was secondary and incidental—the 
normal result of strikes—and that, 
therefore, such strikes were not illegal. 


After the passing of the Clayton 
Act, the judicial interpretations of the 
Supreme Court, relative to the posi- 
tion of labor unions and their behavior 
patterns under the antitrust laws, dis- 
illusioned the unions as to the Clay- 
ton Act’s being a bill of rights for the 
workers. The agitation by the unions 
and their sympathizers for a clarification 
of labor’s status under the antitrust 
legislation was partially responsible 
for the enactment of the Norris- 
LaGuardia Act in 1932. This statute 
attempted to correct some of the in- 
terpretations of the United States 
Supreme Court, relative to the Sher- 
man Antitrust Act and the Clayton 
Act, which affected the unions nega- 
tively. In defining the framework for 
economic conflict, or the allowable 
area of such conflict, the law removed 
a number of the legal weapons that 
had been developed by management 
for use in the conflict with unions 
and gave to unions more freedom in 
the area of self-organization. The 


statute continued the idea that labor 
unions, as such, are not in restraint 
of trade—-that unions are legal insti- 
tutions and are privileged to advance 
the lawful objectives of their organ- 
ization. In fact, the law applied the 
rule of reason to labor unions. 


Furthermore, the Norris-LaGuardia 
Aet restricted the use of the so-called 
“yellow dog” contracts by making 
them unenforceable in the federal 
courts. Also the law specified that 
union employees could not be held 
responsible for the illegal behavior 
of others unless they ratified, sanc- 
tioned or actually participated in the 
illegal activities. This law is a de- 
tailed anti-injunction bill and it made 
significant changes in both the pro- 
cedural and substantive aspects of 
injunctions. It deprived the federal 
courts of their power to issue injunc- 
tions in various cases arising out of 
labor disputes. In fact, the statute 
lists behavior patterns of unions, aris- 
ing out of labor. strife, which cannot 
be enjoined, if no fraud or violence 
is involved, or used as evidence of 
intent to restrain trade unreasonably. 
Chief among these behavior patterns 
are: concerted refusals to work, join- 
ing or remaining in a union, peaceful 
assembly, peaceful picketing, giving 
financial aid to other strikers and 
publicizing labor disputes. 


In recent years, the United States 
Supreme Court has handed down two 
decisions, namely, Apex Hosiery Com- 
pany v. Leader® and United States v. 
Hutcheson,’ which have materially 
changed the status of labor unions 
under the antitrust laws. In the Apex 
Hosiery Company case, the United 
States District Court of Eastern Penn- 
sylvania ruled that the company could 
recover damages resulting from a sit- 
down strike because such a strike was 





*2 Lazpor Cases { 17,063, 310 U. S. 469, 60 
S. Ct. 982 (1940). 
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But, if one now travels in Europe and 
talks with financial experts in Lon- 
don, Zurich and other financial cen- 
ters, the possibility that the dollar 
might fall in international exchange 
value is seriously discussed. 
—William Henry Chamberlin 





a conspiracy in violation of the Sher- 
man Act. A circuit court of appeals 
reversed the decision of the federal 
district court on the ground that the 
restraint of trade involved was neither 
direct nor substantial, and that there 
was a lack of intent on the part of the 
strikers to restrain interstate commerce. 


The Supreme Court of the United 
States affirmed the decision of the 
circuit court of appeals, but upon 
different grounds. According to the 
Supreme Court, the facts in the case 
proved that there had been an illegal 
sit-down strike, that excessive damage 
had been caused by the strikers and 


that business had been suspended for 


more than three months. Therefore, 
the activity of the strikers did inter- 
fere with interstate commerce. The 
amount of commerce involved was 
not considered important, but the 
Court focused attention upon the nature 
and effect of the restraint on com- 
merce. The fact that the workers 
refused to allow the finished hose to 
be shipped from the plant was con- 
sidered adequate proof that the strikers 
did intend to interfere with interstate 
commerce. 


In this Apex Hosiery Company case, 
the Supreme Court held that unions 
are not wholly exempt from the anti- 
trust statutes, but neither are all labor 
activities affecting interstate commerce 
brought under these laws. While the 
sit-down strike, accompanied by vio- 
lence, constitutes restraint of trade, 
it is not the type of restraint that is 
within the meaning and intent of the 
statutes. The Court reasoned that the 
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antitrust laws apply to restraints af- 
fecting free competition negatively— 
such as, restraints of free competition 
in business and commercial transactions 
which restrict production, interfere 
with competition in the commodity 
markets, fix prices, divide territories 
for sales and apportion customers. 
These activities raise prices and pre- 
vent both buyers and consumers from 
enjoying the advantages accruing from 
free markets. The Court applied the 
market-control test to the activities 
of labor unions; that is, it must be 
proven that the union activities create 
some form of market control before 
the union engages in the type of re- 
straint of trade prohibited by the 
statutes. The Court, in this decision, 
did not condone the sit-down strike, 
but it did rule that the restraint of 
trade resulting from the strike had 
little effect upon the price of hose or 
upon free competition and, therefore, 
the triple damage clause of the Sher- 
man Antitrust law could not be ap- 
plied. The company still had access 
to the state courts for the redressing 
of any wrongs. 


In United States v. Hutcheson, the 
Supreme Court held that any judicial 
body attempting to discover whether 
or not the techniques used by labor 
unions to elevate their status consti- 
tute a violation of the Sherman Act 
must do so by applying or interlacing 
the three antitrust laws—the Sherman 
Act, the Clayton Act and the Norris- 
LaGuardia Act. In this case, even 
though a jurisdictional dispute was 
involved, the Court ruled that the 
Sherman Act could not be applied 
against the labor union’s participation 
in such disputes. The Court further 
reasoned that the laws did not intend 
to prevent strikes, peaceful picketing 
and boycotting, and that unions vir- 
tually have the right to unrestricted 
use of these legitimate weapons. The 
only qualifications are that the unions 
using these devices must do so in self- 
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interest and must not engage in collu- 
sion with nonlabor groups. These 
rights are protected by Section 20 of 
the Clayton Act and by that phase 
of the Norris-LaGuardia Act which 
forbids the issuance of injunctions by 
federal courts to restrain certain speci- 
fied behavicr arising out of labor dis- 
putes. If the use of these industrial 
weapons results in losses because of 
the interruption of business activities, 
Congress, not the courts, must rem- 
edy the situation. 


In the Allen-Bradley case," the Su- 
preme Court again applied all three 
antitrust statutes to the boycotting 
activities of labor unions. In this 
case, the union had combined with 
business groups to boycott out-of-city 
and nonunion goods in order to elevate 
the status of its members by securing 
jobs and higher standards. Therefore, 
the exemptions granted to unions in 
the Clayton Act and the Norris- 
LaGuardia Act did not apply. The 
combined groups intended to, and did, 
restrain trade illegally by preventing 
free competition and the marketing of 
products and by monopolizing the 
supply of equipment. The Court made 
it clear that had the union functioned 
alone the results would have been 
considered a natural consequence of 
labor activities which were specifi- 
cally protected by the Clayton Act. 
The Court ruled that some labor 
activities may or may not be in viola- 
tion of the Sherman Act, depending 
on whether the union acts alone or in 
combination with business. In fact, 
in another decision,’? the Court ruled 
that the union did not violate the 
Sherman Act when it refused to admit 
workers of a handling company into 
the union and refused to sell its serv- 
ices to the company. These activities 
did destroy the company’s business, 


but such combinations of workers 
have the legal right to refuse to work 
or to sell their services if they act in 
terms of self-interest and do not com- 
bine with employers. 


The Department of Justice has taken 
an active interest in defining the status 
or position of labor unionism under 
the antitrust laws. A survey of the 
available material indicates that the 
department did not attempt to use the 
antitrust laws as a means of settling 
labor disputes or policing strikes. It 
was not interested in proceeding against 
labor unions if they struck for higher 
wages, if they persisted in the main- 
tenance of high wages or if they strove 
to establish any legal type of union 
security. It was reasoned that while 
these activities might incidentally re- 
strain trade, it would be reasonable 
restraint. It is also quite clear that 
the Department of Justice was cautious 
in instituting criminal prosecution in 
cases involving secondary boycotts 
largely on the grounds that in the 
Duplex and Bedford Cut Sione cases 
there was such a conflict of opinion 
among the judges as to the reason- 
ableness of this union activity. 


However, the antitrust division of 
the Department of Justice has stated 
that it would proceed against such 
concrete union activities as union 
graft and extortion, illegal price fixing, 
jurisdictional disputes, strikes by a 
union after another union had been 
certified by the National Labor Rela- 
tions Board, unreasonable restraint 
designed to force the hiring of un- 
necessary labor or the make-work 
system, and the unreasonable restraint 
intended to prevent the use of cheaper 
materials, improved techniques or more 
efficient methods. These activities are 
treated as unreasonable restraints of 





™ Allen-Bradley Company v. Local Union 
No. 3, IBEW, 9 Lazpor Cases §[ 51,213, 325 
U. S. 797, 65 S. Ct. 1533 (1945). 
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A large fraction of our labor force 
even today is the product of poor 
school systems. Expenditures per pu- 
pil vary enormously among states 
and even more among school dis- 
tricts. Average expenditure per pupil 
in the top 12 states was $429 in 
1958-1959, and only $216 in the 
bottom 12 states. 


—Sen. Paul H. Douglas 





trade and are, therefore, in violation 
of the Sherman Act. 


In very recent years the question 
of union monopolies and restraint of 
trade has again arisen. The Attorney 
General’s national committee, com- 
posed of sixty members appointed to 
study the antitrust laws, recommended 
that legislation be passed to bring 
certain behavior or activities of labor 
under the antitrust laws. The recom- 
mendations of this committee were 
especially concerned with the union’s 
attempts to control the market by 
fixing the amount of goods to be pro- 
duced, by fixing the price of the goods 
or products, by determining the area 
where the goods must be sold and by 
designating the number of firms which 
may engage in the production and 
distribution of goods. 


This fear of union monopoly power 
has been facilitated by the recent 
demands of labor unions and the 
merger of thé AFL and CIO. It is 
contended that compulsory unionism, 
the guaranteed annual wage and the 
profit-sharing demands of the union 
will destroy the American economic 
society. Unions not only have the 
power to maintain present wage rates 
even though the economy is receding, 
but also have the power to raise these 
rates. Industry has persistently raised 
prices to cover the wage increases, 
thereby causing consumers on a fixed 
income to suffer a depreciation of 
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their real income. It has been sug- 
gested that the unions’ power over 
wages be controlled. 


Much concern has been expressed 
in regard to the merger of American 
unions. This results partially from 
the fact that the American people are 
wary of bigness—whether it be big 
business or big unions—because such 
bigness may lead to monopolies and 
the destruction of the free enterprise 
society. This seems strange when it 
is recognized that large corporations 
have made industrial progress possible. 
Also, the governmental powers have 
facilitated the trend toward bigger 
business and unions by such legisla- 
tion as minimum wage laws and laws 
that lead to the standardization of 
wages and hours both within and 
between industries. In dealing with 
the problem of size, it becomes obvious 
that there is more fear of big unions 
or a laboristic economy than of big 
business or a managerial economy. 


The recent merger of the American 
unions should not be a surprise to 
the scholars in the field of industrial 
relations. This tendency in other 
countries and in the United States 
demonstrates that the merging of 
unions is not new or unique but is 
more or less a type. In the United 
States, the National Labor Union, an 
association of central bodies, was or- 
ganized in 1866; the Knights of Labor, 
an amalgamation of skilled and un- 
skilled workers, in 1869; the AFL, 
in 1886; and the CIO, which extended 
collective bargaining to unskilled work- 
ers, in 1935. In America it is cus- 
tomary to accept mergers in business 
for the purpose of achieving efficiency 
and for the solution of financial and 
other problems. Unions merge for the 
same purposes—that is, efficiency of 
operations, mutual aid and protection, 
and the overcoming of conflict from 
within to insure their future existence. 
Therefore, the union merger is con- 
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sidered to be a protective device. It 
functions to dignify the status of the 
common man in American society and 
to perpetuate an economy in which 
the natural resources will be used for 
the good of the masses. The recent 
merger was definitely intended to pre- 
serve the union movement and to 
create an environment in which unions 
can become more powerful and more 
influential. 


Representatives of the United States 
Chamber of Commerce have appeared 
before the House Judiciary Monopoly 
Committee, headed by Representative 
Celler of New York, and have sug- 
gested a number of antitrust curbs 
against unions which would substitute 
a government-guided enterprise for our 
free enterprise. This organization re- 
quested that the application of the anti- 
trust laws be extended to unions by 
clearly designating the legal activities 
that can be used in the organizing 
and collective bargaining procedures 
of unions and by specifying the mo- 


nopolistic practices and trade restraints 


that are not permissible. Also the 
United States Chamber of Commerce 
asked that the Norris-LaGuardia Act 
be amended to limit some of the prac- 
tices now used by unions to elevate 
their status. It urged that extensive 
industry-wide bargaining, pattern 
bargaining, secondary boycotts, and 
featherbedding activities be made illegal 
types of concerted activity. It also 
urged that any boycott directed against 
technological development, or any 
boycott which discourages the sale 
of goods not carrying a union label. 
be declared a monopolistic boycott. 


It is doubtful whether the problem 
of the power of large unionism can 
be solved by drawing unions back 
under the Sherman Antitrust Act or 
by applying this law more fully to 
union organizations and their prac- 
tices. This antitrust law was designed, 
primarily to preserve commercial com- 
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petition and to safeguard free markets. 
While unions have not been entirely 
exempt from the Sherman Act, the 
way in which the statute was con- 
structed or written makes it appear 
that it is aimed more at business than 
at labor organizations. While unions 
can influence competition and free 
markets, these realms are more closely 
associated with business activities. A 
study of the court decisions reveals 
that there is a great deal of confusion 
as to how the law should be applied 
to big business. It is obvious that the 
application of the antitrust law to 
unions would intensify this confusion 
a great deal. Also, to apply this statute 
more fully to labor activities would 
result in the resurrection of the bitter 
attitudes created by the judges’ use 
of injunctions under the law in the 
earlier Supreme Court decisions. This 
would create a set of values to which 
labor would react negatively and 
would result in a more bitter labor 
struggle. Such an environment would 
not be conducive to the development 
of an efficient and stable economy. 


In a recent publication by Edward 
H. Chamberlin, entitled The Economic 
Analysis of Labor Union Power, (Amer- 
ican Enterprise Association, Inc., 1958), 
great emphasis is placed upon the 
growing strength of unions and the 
danger of this power to the economy. 
In his analysis of the problems in- 
volved and their solution, he some- 
times appears to be inconsistent. For 
example, he states that the increased 
status of workers during the nine- 
teenth and twentieth centuries was 
due to technological developments and 
social legislation, but “thanks not to 
collective bargaining.” Then follows 
a statement which contends that the 
trade union policy relative to wages, 
fringe benefits, working rules, etc. 
has raised costs and prices and has 
resulted in the lowering of the real 
income of those on a fixed income and 
those in the low-income groups. He 
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The theory of modern labor rela- 
tions law is that employees have a 
right to unions of their own choos- 
ing. Reversing that principle, the 
‘“‘no-raiding pact’’ asserts that the 
choice belongs to the union leader- 
ship. —Sylvester Petro 





also admits that union laborers are in 
a more strategic position to raise their 
wages, but that this is done at the 
expense of those who have less power. 
This reasoning is comparable to that 
proposed by the proponents of the 
wage-fund theory. Furthermore, he 
contends that unions are exempt from 
the antitrust laws. 


In dealing with the problem of labor 
union power, he reasons generally 
and categorically. He assumes that 
all unions are strong. In fact, how- 
ever, the power and strength of unions 
vary in terms of industry and the 
nature of the work involved. For 
example, the automobile, the steel and 
the mine unions are strong, but unions 
in the textile, hosiery and shoe in- 
dustry are quite weak. Also, unions 
in industries like the railroad industry 
are in a strategic and powerful posi- 
tion because such work is so closely 
related to public health and safety. 


Then, there are small unions like the 


newspaper mailers that can affect a 
large industry negatively in case of 
labor difficulties. Consequently, it is 
illogical to reason categorically when 
dealing with union power. The objec- 
tive approach would be to analyze 
these unions on an individual basis. 


In his discussion, he states that the 
power of unions must be curbed by 
legislation and, by implication, he 
favors the right to work laws that 
have been enacted in some states. He 
would ban industry-wide and area- 
wide bargaining and would require a 
strike vote not only among the mem- 
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bers of the certified bargaining unit, 
but also among the workers who 
might be affected by the strike. At 
present, industries like steel and coal 
are assuming the nature of public 
utilities, and this would mean that 
many workers might be affected both 
directly and indirectly by a strike in 
these areas. This indicates how com- 
plicated a strike vote of this nature 
could actually become. Undoubtedly, 
some of the author’s suggestions for 
the control of union power would 
create problems more serious than 
the one to be solved. 


In the determination of future legis- 
lation to curb this power of unionism, 
which is creating a situation where 
there is an imbalance between unions 
and management in the area of collec- 
tive bargaining, it must be assumed 
that society has the prerogative to 
establish standards to protect itself 
against any destructive tendencies. 
Some have proposed that it is more 
in conformity with a free enterprise 
society to grant the parties engaging 
in behavior that is considered a menace 
an opportunity to solve their problems 
without government interference. How- 
ever, if they do not do so, an environ- 
ment is created which is conducive 
to government intervention. 

The approach to the legislative 
problem relative to mitigating the 
power of unionism is exceedingly im- 
portant. Laws must be based on the 
mores, on reason and on intelligent 
analysis. This involves the investiga- 
tion of causes, and not merely the 
focusing of attention upon the end 
results. 

An attempt to remove the causes 
may create numerous problems. For 
example, proposals have been made 
to ban industry-wide unionism and 
area-wide bargaining. It is obvious 
to scholars in the field that such 
unionism and bargaining may result 
in the removal of wages from the 
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competitive area. It is also well known 
that industry-wide bargaining resulted 
from such forces as mass-production 
industries, national markets and em- 
ployer associations. In such an environ- 
ment small local unions are impotent. 
The question that has been posed is 
whether to regulate the causes for 
big unionism or to allow these to 
function and merely limit the scope 
of union activity. 


In a democracy it will be difficult 
to fragment labor unions. It may be 
that some legislation will be enacted, 
but it will be the type that tends to 
curb labor’s power and, at the same 
time, does not alienate the political 
support of the unions. Legislation 
that is too rigid could easily bring 
the labor groups closer together. 
While at present labor is not actually 
a powerful political factor, it cannot 
be overlooked that the potentiality to 
become powerful is ever present in 
this group. Also, it must be recog- 
nized that the suggestions offered to 
legally define the situation in which 
labor can operate will greatly increase 
the power of the government to func- 
tion and control in this area. This 
could result in practices more deadly 
than the existing ones and could 
materially affect the type of economy 
that many citizens wish to preserve. 


By way of summary, it might be 
stated that an objective study of the 
status of labor unions under the anti- 
trust statutes reveals that Congress 
in 1890 did not intend to exempt unions 
from coverage under the Sherman 


Antitrust Act. In fact, for a long 
period of time the law was enforced 
against such union practices as strikes, 
boycotts and picketing. The United 
States Supreme Court, under certain 
circumstances, regarded unions as 
combinations or conspiracies in re- 
straint of trade. The Clayton Act 
and the Norris-LaGuardia Act do not 
entirely exempt unions from coverage 
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under the antitrust statutes. How- 
ever, these two recent laws do re- 
strict the application of the Sherman 
Antitrust Act to unions and to their 
concerted activities by narrowing the 
range of formerly prohibited behavior 
of unions used to elevate the status 
of the workers. In other words, these 
laws extended the use of permissible 
union activities. 


The more recent United States 
Supreme Court decisions have sub- 
stantiated this reasoning. The Court 
has ruled that unions per se are not in 
restraint of trade and that nothing 
in the Clayton Act and the Norris- 
LaGuardia Act can be construed to 
forbid the existence and operation of 
labor unions if they are organized for 
the purpose of mutual aid. This per- 
mits individual members of the union 
to lawfully materialize the legitimate 
objectives of the union. The Court 
has emphasized that Congress did not 
intend to make a punishable offense 
of restraint of trade or interference 
with interstate commerce through legal 
strikes, picketing and boycotts. There- 
fore, not all restraints of trade result- 
ing from the behavior of unions to 
gain legitimate objectives through the 
use of legal methods will be the type 
that come within the meaning and in- 
tent of the antitrust laws. Before 
labor unions and their activities are 
held to be in violation of the antitrust 
laws, the unions must interfere with 
free competitive markets or must en- 
gage in collusion with employers, or 
other nonlabor groups, to restrain 
trade. In fact, the Norris-LaGuardia 
Act permits any activity within Sec- 
tion 20 of the Clayton Act to be im- 
mune from coverage by the Sherman 
Act if the union functions alone and 
in terms of its self-interest. 


In searching for equalizing remedies 
or devices to alleviate the imbalance 
in bargaining power between unions 

(Continued on page 256) 
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EMERGENCY STRIKES 


By JAY KRAMER 





Labor strikes in principal industries represent a major problem 
to our government and our people. Do these strikes just happen, 
or are they the result of long-standing dissatisfaction? The avu- 
thor comes up with some interesting suggestions here on how 
to deal with this problem, both economically and legislatively. 





OW TO DEAL with emergency strikes which imperil national health 

and safety is a critical problem in our national life. It may cor- 
rectly be posed against the background of the 116-day steel strike— 
the longest recorded strike in a basic industry—which, in turn, was 
preceded by two months of fruitless negotiation and which was only 
terminated by, and settled during, the pendency of a Tafty-Hartley 
injunction. This strike has compelled the re-examination of, and 
rethinking on, the processes of collective bargaining to determine how 
a free enterprise economy in a democracy may be protected from crip- 
pling, nation-wide shutdowns. 

The question has been put in another way by a distinguished and 
keen observer of the American industrial scene, A. H. Raskin of the 
New York Times: “Can we rely on collective bargaining when the 
parties who have to do the bargaining are determined to fight it out 
over matters of principle, with little apparent concern for the impact 
of their battles—or their peace treaties—on the total community ?” 

The problem is basically one of policy, inextricably bound, how- 
ever, with psychological, sociological, economic and legal aspects. 
As a nation we tend to approach this problem with emotionalism 
rather than with analytical objectivity. The organized bar, however, 
by tradition and by function, will, I am certain, view current, deeply 
emotional problems from the vantage point of fact and reason. 

A reasoned approach would recognize first that emergency dis- 
putes don’t “just happen.” They are normally a product of their 
times, and very often they grow out of a long period of mutual dis- 
satisfaction. It has been said that we are in the opening phase of the 
second industrial revolution because we have sociological and cultural 
changes going on, accompanied by swift-moving and vast economic 
and industrial changes, It would indeed be miraculous if, in a period 
when our industry is becoming automated at an ever-accelerating rate 
and when we may be indeed in the throes of a second industrial revolu- 
tion, grave labor-management dislocations did not occur. 


Putting aside for the moment the whole category of questions 
raised by whether, in fact, we have ever had a strike which has actually 


Handling Emergency Strikes 








Chairman of the New York State 
Labor Relations Board, the author 
first presented this article as a talk 
before the Brooklyn Bar Association. 





created a “national emergency,” there 
is no doubt that the length and magni- 
tude of some of our basic strikes have 
resulted in a staggering loss in busi- 
ness and wages and have inflicted 
similar hardships on employers and 
workers in scores of other industries. 
The public, at this point, seems to 
require that some action—indeed, al- 
most any action—be taken. It is, 
therefore, perhaps not inappropriate 
to examine the contending claims of 
those who reject all government tink- 
ering with collective bargaining and 
those, at the other end of the line, 
who urge compulsory arbitration as 
the answer to nation-wide shutdowns. 


There are some, like George Meany, 


president of the AFL-CIO, who main- 


tain that government intervention 
should be avoided at all costs, con- 
tending that “any advantage gained 
from such intervention would be short 
run or illusory and would not be 
worth the price paid in terms of val- 
ues lost as a result of curtailing the 
fundamentally free and adaptable bar- 
gaining process, no matter how frus- 
trating that process may seem at 
times.” 


This view condemns the injunction 
as “slavery” and regards compulsory 
arbitration as political wage-making 
and price-making. Supporters of this 
theory emphasize the importance of 
the right to strike—that is, the right 
of workers to refuse to work except 
at a wage acceptable to them. They 
stress the consensual or bilateral na- 
ture of bargaining as against third- 
party dictation of the bargain. 


At-the other extreme are those, like 
Dean: Roscoe Pound and Edward 
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Chamberlin, who argue that industry- 
wide strikes are the result of labor 
monopoly and that the labor legisla- 
tion of the past 25 years has given 
such overriding power to labor unions 
that there can be virtually no effective 
restraint upon their demands or ac- 
tions short of making them subject to 
the antitrust laws and abolishing in- 
dustry-wide strikes. This view em- 
phasizes the asserted unequal bargaining 
position of management and calls for 
protection of the public interest 
against “big unionism” by limiting 
the size of labor unions to the em- 
ployees of a single corporation and 
by prohibiting industry-wide bargaining. 
It would sacrifice the right to strike 
or, at the very least, curb it in the 
interest of restoring a fair balance of 
power between management and la- 
bor. This view also regards compulsory 
arbitration as political wage-making 
and price-making and seeks govern- 
ment intervention merely to restore 
the bargaininy strength of manage- 
ment. 


Between the two extremes _ e those 
who would accept the existi:. , balance 
of power created by the labor laws, 
but who seek safeguards to prevent 
the abuse by either big business or 
big unionism of the great powers 
wielded by them. As against the two 
great power blocs, there is only one 
ultimate power potent enough to curb 
either—big government. 


It is therefore proposed that, as a final 
resort when collective bargaining be- 
tween the giant coequals breaks down, 
the government—the third man—deter- 
mine the bargain. Such government 
intervention under a free enterprise 
system means, ultimately, that a gov- 
ernment board or some disinterested 
third party will dictate wages and 
prices which are the very core of the 
free enterprise system. Under these 
auspices, bargaining would atrophy, 
the terms and conditions of work 


March, 1960 ©@ Labor Law Journal 





would not be arrived at by consent, 
and consumer prices would no longer 
be determined by free competition. 


It is unlikely that the extremes will 
prevail. No right, including the right 
to strike, is absolute ; and, as has been 
said, “the right to bargain collec- 
tively does not include the right to 
stop the entire economy.” On the 
other hand, it is unlikely that the pro- 
tection thrown around labor organi- 
zations, by exempting them from the 
antitrust laws, will be taken from 
them. As Carroll Shanks, president 
of the Prudential Insurance Company, 
declares: “There is no question that 
labor must have the legal right to 
monopolize ... if it is to achieve 
equal footing with the employer.” 
Shanks, however, calls for ways to 
safeguard the country from “the 
abuse of this legal monopoly grant.” 
The effort to outlaw industry-wide 
bargaining also overlooks the rela- 
tively peaceable industrial relations 
experience of Scandinavia and Great 
Britain, where industrv-wide barvain- 
ing is accepted practice and labor- 
management relations have attained 
a high degree of maturity. 


Essentially, the problem for those 
seeking a middle wav in the search 
for an equitable solution to the mas- 


sive tie-ups which create national 
emergencies is to protect the public 
welfare—the consumer, innocent third 
parties, the public at large—while 
maximizing the freedom of action of 
the bargaining parties within the 
framework of our free enterprise, 
market economy. Viewed in this way, 
the handling of national emergency 
strikes involves a careful balancing of 
(1) the right of society at large to un- 
interrupted production and (2) the 
private rights of the bargaining 
parties. 


Free collective bargaining presumes 
that in the event the parties cannot 
agree to the terms of an economic 
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bargain, they shall be free to hurl 
economic injury upon each other by 
lawful strike or lockout. It is further 
assumed that, in this free interplay 
of economic pressures, one or another 
or both of the parties will be com- 
pelled to change their position and 
that—sooner or later—agreement will 
result. In the test of economic 
strength, the weight of public opinion, 
it is believed, will be brought to bear 
upon either or both of the parties to 
hasten agreement. The difficulty with 
public opinion, however, is that it is 
not easily crystallized and, even when 
it clearly favors one side, it cannot be 
mobilized or focused to bring nres- 
sure on the other side to submit. Pub- 
lic opinion is effective in hastening 
strike settlement if the issues are 
simple and easily grasped, if the 
knowledgeable molders of public opin- 
ion are agreed on what is equitable. 
and if it is possible to boycott an 
employer or bring social influences 
to bear on the union and its members. 
This is rarely the case. Certainly, 
fact-finding without a recommenda- 
tion leaves the public (or rather, the 
molders of public opinion) uncertain 
as to which side to nressure, since it 
is denied an impartial expert judg- 
ment as to the merits of the contro- 
versy. 


We have heard a great deal about 
the defects of the available legal ma- 
chinery for peacemaking under the 
Taft-Hartley Act. It is said that the 
Taft-Hartley Act’s national emer- 
gency provisions do not sufficiently 
protect the public welfare against 
labor-management strikes. 


The current machinery, briefly, 
works as follows: When the Presi- 
dent believes a labor dispute imperils 
the nation, he may invoke the Taft- 
Hartley emergency provisions and 
appoint a board of inquiry. The board 
determines the positions of the parties 
and reports to the President, but it is 
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forbidden to recommend terms for 
settlement. The President may then 
ask the Attorney General to get an 
injunction to halt or prevent a strike 
for 80 days. Between the sixtieth and 
seventy-fifth days, the National Labor 
Relations Board polls employees by 
secret ballot to see if they want to 
accept their employer’s last contract 
offer. At the end of 80 days, if there 
still is no settlement, the union is 
free to strike and the President re- 
ports to Congress on the situation. 
He may recommend a course of ac- 
tion, but at that point it is up to 
Congress to decide what to do. 


What’s wrong with this method 
of handling major strikes? Labor 
says that it hasn’t worked and wants 
the injunction eliminated entirely. 
Industrial leaders want to put the 
unions under the antitrust laws. The 
experts say that the procedures are 
too rigid, too limited and too predict- 
able. Either party can calculate the 


next predictable step and make that 
step a part of its strategy. It is said 
that the last-offer election is a waste 
of time and that it actually delays a 


settlement. The union regards the 
last offer as a minimum, and manage- 
ment, realizing that, holds back some 
concessions to make a better offer just 
in case the last offer is rejected. It is 
said that, in basic industries, strikes 
of an emergency character have not 
been stopped by these provisions. 


The case for the Taft-Hartley pro- 
cedure is not as well known as the 
attack, and it bears examination. The 
Taft-Hartley emergency section has 
been invoked 17 times in all. In four 
of these, settlement was reached after 
the emergency section was invoked, 
but before an injunction was issued; 
in seven, the parties settled during 
the 80-day injunction; in two others, 
settlement was reached after the in- 
junction expired, but before the re- 
newal of the strike; and, in the 
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remaining four cases, new strikes fol- 
lowed at the end of 80 days, but in 
none of these four was the situation 
so critical that the President took the 
last Taft-Hartley step—reporting to 
Congress for strike-ending legislation. 
Each of these national emergency 
strikes was regarded as a holocaust 
at the time, but each has passed with- 
out substantially damaging either the 
country or free collective bargaining. 


It has been urged that, with more 
flexibility and a larger arsenal of 
weapons, the government might 
frighten the antagonists into a quicker 
settlement for fear of what the gov- 
ernment might do. But even on this 
point, as has been indicated in the 
most recent steel strike, the law is 
far from remiss. The greatest element 
of uncertainty—more frightening than 
almost anything—is what Congress 
might do when the public is aroused, 
and it was that very factor which 
enabled the Secretary of Labor and 
the Vice President to settle the strike 
on what has been stated to be a non- 
inflationary basis. 


Why Law 
Didn't Forbid Strikes 


In 1947, in debate on the Taft- 
Hartley bill, Senator Taft explained 
why the law did not simply forbid 
major strikes. Senator Taft said: 
“We believe that the right to strike 
for hours, wages and working condi- 
tions in the ultimate analysis is essen- 
tial to the maintenance of freedom in 
the United States. We have rejected 
every effort (in drafting the bill) to 
impose upon men any wages, hours 
or working conditions to which they, 
or their representatives, do not agree.” 


Assume that a real emergency ex- 
ists and that a complete failure of the 
Taft-Hartley provisions, up to the 
point of the President reporting to 
Congress, has occurred. The govern- 
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ment has the right and the obligation 
to act through some special emer- 
gency legislation for that particular 
case, as Senator Taft recognized some 
twelve years ago. It is conceivable 
then that, on balance, the much 
abused Taft-Hartley provisions have 
managed, so far, to protect the coun- 
try from real or lasting damage with- 
out infringing too severely on the 
right of labor and management to 
disagree on issues. 


Experience in other countries indi- 
cates that compulsory arbitration has 
not worked and that strikes do occur 
in violation of the provisions of the 
compulsory arbitration statutes. Aus- 
tralia and New Zealand furnish con- 
venient examples. In northern Europe, 
as Arthur M. Ross, director of the 
Institute of Industrial Relations of 
the University of California, will show 
in a book to be published this spring, 
the strike as a weapon of organized 
labor has been withering away. I am 
indebted to Mr. Ross for his generous 
permission to allow reference to his 
principal conclusions. The primary 
explanations for the lessened use of 
the strike in northern Europe, in a 
very general way, are as follows: 


(1) Employers have developed more 
sophisticated policies and more effec- 
tive organizations, In this process of 
accommodation, numerous supposed 
irreconcilable conflicts of principie, 
which were fruitful sources of indus- 
trial warfare, have become reconciled. 


(2) The state has become more 
prominent as an employer of labor, 
an economic planner, a provider of 
benefits and a supervisor of industrial 
relations. Socialized industry, and its 
active role in economic planning, 
seems to be the halimark of compara- 
tive industrial peace in northern 
Europe. 


(3) The labor movement in many 
countries (not in the United States, 
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of course) has been forsaking the 
strike in favor of broad political en- 
deavors. Strikes are expensive to 
unions and their members, and the 
outcome of work stoppages shows 
that the trend over the long run has 
been, because of the expense, adverse 
to the unions. The unfavorable after- 
effects of strike waves and general 
strikes in several countries, including 
the repressive legislation and rapid 
loss of membership which followed, 
have inhibited major reliance on the 
strike weapon. Labor parties, backed 
by the labor movement, have helped 
pave the way toward relinquishment 
of the strike. The shift of the strate- 
gic field of activity from wages and 
working conditions to include com- 
prehensive political objectives and the 
formation of labor parties accompanies 
the reduction of industrial conflict in 
other countries. 


Governmental Techniques 


It has also been recognized that 
governmental techniques of dispute 
settlement have contributed to the 
elimination of strikes where such 
techniques support the collective bar- 
gaining system or provide a workable 
substitute. Where they obstruct and 
impede collective bargaining, as in 
Finland and Canada, they probably 
increase the amount of conflict. In 
most of the North European countries, 
a successful labor party is part of the 
total context in which strike activity 
has been reduced almost to the vanish- 
ing point. Australia stands as the 
exceptional case here for, although a 
labor party has been a major factor 
in politics since 1890, some of the 
other elements of the North European 
pattern are missing. 


A comparative study of all Euro- 
pean experience, as well as our ex- 
perience in this country, would indicate 
to the objective observer that the 
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union structure most conducive to the 
elimination of industrial conflict is a 
unified national movement with strongly 
centralized control. Under these con- 
ditions, the central leadership can 
consciously substitute tactics for the 
strike and restrain the exercise of 
power by subordinate unions. 


As a tactical matter, industry-wide 
bargaining or multiemployer bargain- 
ing is really conducive to industrial 
peace, despite all that we hear to the 
contrary. Professional leadership elimi- 
nates reckless and emotional behavior; 
the cost of large strikes is a deterrent 
to both sides; employers are less in- 
clined to resist because they are not 
in danger of being “whipsawed” and 
will not suffer a competitive disad- 
vantage within the industry ; and unions 
are less aggressive because intraunion 
competition is eliminated. 


I do not believe in, or advocate, a 
labor party in this country. Never- 
theless, according to the social scientists, 
the existence of a labor party with 
close trade union affiliations is an 
effective deterrent to the use of the 
strike in other countries. This is not 
true of just any labor party, but 
rather of one which is capable of 
making the unions feel politically re- 
sponsible. Also, there must be a 
reasonable prospect of achieving labor 
objectives through government action. 
This last is important because strong 
labor parties have not eliminated in- 
dustrial conflict in postwar Finland 
and Australia. In Finland, the eco- 
nomic environment has been too hostile 
for successful reliance on the political 
mechanism; in Australia, the consti- 
tutional powers of the federal govern- 
ment are too weak. The federal form 
of government in the United States 
and Canada has inhibited successful 
political action, which helps to ex- 
plain why unions have relied so heavily 
on industrial action. 
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Apart from greater participation by 
our government as an entrepreneur, 
economic planner, guardian of labor 
and supervisor of labor-management 
relations—all of which have been spe- 
cifically responsible for the declining 
frequency of strikes in other countries 
—what road shall we follow in the 
United States? 


Recognizing that technological change, 
automation, inflation and foreign com- 
petition all pose tremendous challenges 
to the achievement of total industrial 
peace, what are the courses of action 
that are available short of continued 
reliance upon the emergency provi- 
sions of the Taft-Hartley Act? Nine 
possible courses are as follows: 


(1) Investigation and report: This 
may be either voluntary or compulsory, 
with or without a recommendation. 
It reinforces collective bargaining. It 
is now argued, however, that, in 
national emergency situations, investi- 
gation without recommendation is 
customarily ineffective in encouraging 
or hastening voluntary settlement. 


(2) Mediation and conciliation: This 
may be either voluntary or compulsory. 
It aids, and is entirely consistent with, 
free collective bargaining and the right 
to strike. 


(3) Another injunction: If there is 
no settlement in the 80-day injunction 
period set forth in the Taft-Hartley 
provisions, the President, according 
to some legal scholars, would perhaps 
be on sound ground if he declared 
that the nation’s health and safety 
were again imperiled and then directed 
the Attorney General to seek another 
80-day injunction. Under this theory, 
the process could continue indefinitely. 
Some experts feel that injunctions do 
not promote or accelerate a settle- 
ment, but merely neutralize or retard 
the economic pressures making for a 
settlement. 
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The ultimate question is 

whether we care most 

for our comforts 

or most for our convictions. 
—Harold Blake Walker 





(4) Arbitration: Voluntary arbitra- 
tion means that the parties would 
simply agree to submit their dispute 
to a third party and accept his deci- 
sion, and it is entirely consistent, of 
course, with free collective bargaining. 


(53) Compulsory arbitration: Con- 
gress could direct the parties to sub- 
mit their dispute to a third party for 
final adjudication, or Congress itself 
could arbitrate by legislating the terms 
of a settlement. It did so in 1916, 
when it passed the Adamson Act 
making the standard railroad work- 
day eight hours, as the unions had 
demanded. Indeed, the railroad indus- 
try is an example of historical de- 
velopment in a critical industry which 
indicates that Congressional action 
could be the answer to a real national 
emergency. Thus, mediation and arbi- 
tration machinery, the eight-hour day, 
the right to organize and to bargain 
collectively, a retirement plan, and 
unemployment compensation were all 
granted by legislation in the railroad 
industry before comparable benefits 
were enacted for other industries. A 
general compulsory arbitration law ap- 
plicable to all industries, however, is 
feared by labor and management alike 
because of its implications of govern- 
ment control of broad areas of the 
economy. 


(6) Seizure: This could be done 
only by specific statute, since the 
Supreme Court ruled that President 
Truman’s seizure of the steel mills 
in 1952, without benefit of law, was 
unconstitutional. If Congress author- 
ized seizure, it would also have to 
authorize “just- compensation” to the 
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employers involved; and it would ap- 
pear that a board to deal with wages 
on a retroactive basis would be a 
necessary concomitant. 


(7) Antitrust legislation: The break- 
up of large unions has been urged quite 
vigorously in recent months. This is 
interesting because the bargaining 
structure in the United States is more 
decentralized than in any North Euro- 
pean country. About five-sixths of all 
labor contracts in the United States 
are negotiated in single employer units, 
and most of the multiemployer con- 
tracts cover local areas only. It is also 
probable that antitrust legislation of 
this nature might have an effect quite 
different from the one expected. For 
example, if individual units within an 
industry are struck—instead of all the 
companies at once—it might sharpen 
the competitive picture so quickly 
that the struck companies would fast 
come to terms which perhaps would 
be more inflationary in effect than the 
334 per cent bargain struck in the 
steel industry, which was far below 
the 8 per cent generally granted re- 
cently. This would make it easy for 
the “whipsaw,” the “leapfrog” and the 
“divide and conquer” techniques to 
operate to a fare-thee-well. It is con- 
ceivable that the steelworkers did not 
use the “divide and conquer” tech- 
nique because the union was appar- 
ently too fragile at its top level for 
such maneuvering. An antitrust law 
might solve that problem by giving 
the union the unity that would replace 
frailty with toughness and strength. 


(8) Posse Comitatus: This legal 
phrase and concept means “power of 
the county.” Under common law, the 
sheriff could mobilize a posse of citizens 
to keep the peace. It has been sug- 
gested by William H. Davis that this 
be extended to the national level. The 
President would declare an emergency, 
view the industry involved as a part 
of the public domain temporarily, and 
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not seize the industry, but rather 
order all employees, labor and man- 
agement, to their posts. Congress 
would then be called upon to establish 
a board for just compensation. 


(9) Choice of procedures: Many 
industrial relations experts believe 
that the President should have an 
“arsenal of weapons,” and not just 
one. This would provide for flexibility 
rather than an automatic procedure, 
and he could use whichever weapon, 
or group of weapons, most suitable 
for a given emergency. 


It would be, I think, a general con- 
clusion of all experts in the field that, 
regardless of what is done, we will 
still have strikes in America and we 
will still have emergency disputes. 
There is only one country on this 
planet where the claim is made that 
total industrial peace does exist. That 
nation is Soviet Russia—and it may, 
in this context, be characterized as a 
huge prisen camp. 


In the last analysis, the fate of our 
system of free collective bargaining 
and the future of labor peace in an 
interdependent, free economy depend 
not on legal and social arrangements, 
not on government intervention or 
lack of it, but on the philosophy, the 
attitude, the bargaining techniques 
and the good will of labor and man- 
agement. To paraphrase Hamlet: 
“The willingness is all.” As I see it, 
mature labor and management must, 
in the interests of mutual survival, 
create cooperation in the midst of 
conflict by cultivating a spirit of com- 
promise. This is a prime requisite of 
a twentieth century labor relations 
philosophy. How to do it is our real 
problem. 


Four-step Plan 

To that end, I would suggest con- 
sideration of the following four-step 
program: 
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First, it would seem that a series 
of labor-management conferences in 
vital industries at the “near summit” 
and the “summit” could be held with 
profit, and certainly no harm, prior 
to the bargaining time—before the 
issues and the personalities get too 
hot to handle without an industrial 
interruption. Such conferences might 
serve to clarify the issues, pinpoint 
the real problems and define the area 
of possible compromise. 


Second, in addition to a series of 
labor-management conferences in vital 
industries while things are still cool, 
we need a universal recognition of the 
hard fact that Executive or Presi- 
dential intervention, direct or indirect, 
is inevitable at some stage. To a de- 
gree, this would serve as a “cautionary 
yellow signal’ to those who believe 
that they can operate without atten- 
tion or action from the Executive. 


Third, Congress, at long last, must 
recognize that it has a part to play 
on behalf of the public—or, if you 
will, the consumer—in our economy. 
Possibly the most effective such method 
within the framework of our free enter- 
prise system is the enlargement of the 
Congressional committees concerned 
with labor to include nonpolitical ex- 
perts for each of the vital industries, 
who may lend themselves to emer- 
gency disputes. Each of the experts 
would be assigned the job of continu- 
ing study over an industry, the needs 
of that industry, the state of its indus- 
trial relations and, above all, the im- 
pact of strikes in each of the vital 
industries on the public as a whole. 
The mere fact that Congress would 
be currently informed and able to act 
promptly, if necessary, should serve 
as a realistic goad to voluntary ad- 
justments. 


Fourth, it would seem to me that 
we badly need improvement in our 
bargaining techniques and methods. 

(Continued on page 251) 
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A Target of Preventive Law 
in Labor Management Relations 


By STUART ROTHMAN, General Counsel of the NLRB 





Taking as his motto ‘‘He who gives quickly, gives twice,"’ Mr. Rothman 
describes the efforts of the administration to develop a system 
in which the aggrieved can have a discharge on the merits of his 
cause within 48 hours. This is an address before the Personnel and 
Industrial Relations Association, Inc., Los Angeles, California. 





IKE preventive medicine, preventive law in the main is concerned 

with attempts by lawmakers, administrators and practitioners to 
prevent a violation from occurring—as distinct from attempts to 
remedy the injury caused by a violation. The medical practitioner is 
much more interested in preventing the development of a malady 
than in curing it; it would seem that everyone would know of instances 
where the remedy in labor management relations law hardly com- 
pensates an aggrieved party’s injury or that of the public. 


It may be asked: Why venture upon such an uncharted course as 
“preventive law’—a concept which is only beginning to emerge in the 
general field of law, and the implications of which in a field as 
mercurial and complex as labor management relations can only be 
dimly seen and all too easily misstated or misunderstcod ? 


The answer is simply that, for those of us who are privileged to 
work in this fascinating field, there is a duty to understand the char- 
acter of our own processes and to supply such insights into their 
improvement as it is given to us to have. But the one condition for 
any interesting exchange upon this subject is that we all must appre- 
ciate that at this time, concededly, we can do little more than generally 
assess the situation diagnostically. There are few placebos in the 
democratic process, and no immediate panaceas can be offered. 

The notion that law can play a fundamental role in labor manage- 
ment relations has become increasingly prevalent in recent years. The 
enactment of the Wagner Act in 1935, the Taft-Hartley Act in 1947 
and the Labor-Management Reporting and Disclosure Actin 1959 
is evidence of this, and there undoubtedly will be future legislative 
proposals in this area. These proliferating legislative efforts in the 
area of labor relations have meant, of course, that the business of the 
National Labor Relations Board over the years has substantially and 
progressively increased in size, scope and complexity. 





*See Robert M. Segal, “An Analysis for Lawyers: The New Federal Labor 
Statute,” 46 American Bar Association Journal 31 (January, 1960). 
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The case load of the agency has 
grown from about 1,000 cases in fiscal 
year 1936 to over 21,000 cases in fiscal 
year 1959, and it is still growing. The 
Board points to a 33% per cent in- 
crease in the number of contested 
cases it decided in 1959 over calendar 
year 1958—2,400 cases as compared 
with 1,800. 


Despite the tremendous increase in 
case load in the Office of the General 
Counsel, the average age of unfair 
labor practices cases in which com- 
plaint has issued has been reduced 
from 127 days in December, 1958, to 
57 days today. The average age of 
unfair labor practice cases under in- 
vestigation in our regional offices has 
been reduced from 51 days in De- 
cember, 1958, to 23 days at the present. 


As of December 31, 1959, it was a 
rare case in which an unfair labor 
practice charge had not been com- 
pletely investigated and a regional 
office disposition made on its merits 
within 45 days from the date it was 
filed. As of today the regional offices 
are on a 30-day basis. This means 
that as a general rule, 85 per cent 
of all agency unfair labor practice 
situations are resolved as to their 
merits in 30 days. We must salute 
our employees in the regional offices 
for this tremendous decrease in the 
time taken to investigate and dispose 
of charges. 


One of the results of this improve- 
ment in the time factor is that we in 
the Office of the General Counsel are 
hopeful that we are seeing a decrease 
in the filing of a special kind of unfair 
labor practice charge: the unfair labor 
practice charge filed for strategic or 
harassment reasons, only to be aban- 
doned some time prior to the comple- 
tion of investigation and resolution 
of the charge. With prompt investi- 
gation there is less possibility of this 
kind of device being effective today. 
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The agency may also be proud of 
the fact that by far the majority of 
the cases filed are informally adjusted 
without the necessity of formal pro- 
ceedings. It is most satisfactory to be 
able to say that no complaint ever 
issues until every avenue of settle- 
ment consistent with the purposes of 
the Act has been explored ; the honor- 
able termination of litigation on a 
basis fair to all parties and the public 
is always justified. But the remaining 
cases that resist informal disposition, 
and which go the long route of formal 
administrative litigation, are another 
story. It still takes many months to 
reach ultimate administrative adjudi- 
cation and possible further adjudica- 
tion or enforcement by the United 
States Court of Appeals. 


Management Engineers Sought 


The agency takes very seriously 
the need for management improve- 
ment in the administration of justice 
as contemplated by the National Labor 
Relations Act. Among the causes of 
apparent excessive delay to be first 
noted, whenever dissatisfaction with 
the administration of labor manage- 
ment relations law is expressed, are 
those attributable to the sheer weight 
of governmental machinery itself— 
bureaucracy. There are others below 
the surface which are not so obvious, 
however, and it is about these that I 
shall speak shortly. But regarding 
improvement of the governmental 
machinery of the administrative process, 
here, as in the judicial system (to take 
a leaf from an unexpected source), 
political science can play an important 
and beneficial role. 


Last year, at the request of the 
Board, a nationally known firm of 
industrial engineers versed in public 
administration inventoried the agency’s 
administrative problems as it saw them, 
and proposed solutions. Of approxi- 
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mately 140 identifiable recommenda- 
tions made by the firm, the agency 
has already put into effect some 120. 
In some situations we feel that we 
have substantially outdistanced these 
recommendations in terms of progress, 
and it is satisfying to be able to note 
that the 1958 statistics upon which 
that report was based are simply out 
of date in considering today’s manage- 
ment-improvement problems in the 
Office of the General Counsel. 


An advisory panel on labor-manage- 
ment relations, composed of 12 very 
distinguished labor law experts, has 
reported to the Senate Committee on 
Labor and Public Welfare recom- 
mendations for improving the efficiency 
of the organization and procedures of 
the agency. The proposals of such an 
illustrious group are entitled to care- 
ful consideration. 


To Modernize Rules 


The Board has, for some time, been 
working upon the modernization of 
its formal rules of procedure—a project 
which had not been undertaken for 
some time. When this is completed, 
substantial improvements may also 
be expected in this area. 


In August, 1959, in order to more 
fully release the Board to the ex- 
peditious performance of its primary 
function and responsibility of deciding 
cases, the authority and responsibility 
for all administrative functions of the 


agency were vested in the General 


Counsel. 


The Office of the General Counsel, 
as you may be aware, has considered 
management improvements to be its 
principal challenge and has put to- 
gether a program of several parts 
which is called “Operation Challenge.” ? 


The agency itself already demands, 
more than anyone else, improved and 
simplified administrative machinery, 
but there is more to creative and 
progressive improvement in adminis- 
tration than changes in organizational 
structure or technique alone. We shall, 
however, search for, and apply, long- 
range management improvements 
whenever we think that things can 
be done better than we do them now. 

I am tempted to quote Shakespeare’s 
King Henry V, on the interplay of the 
many things that are being under- 
taken leading to our goal of case- 
handling improvement: 

“Many things, having full reference 
to one consent, May work contrariously ; 
as many arrows, loosed several ways, 
fly to one mark; As many several 
ways, meet in one town; As many 
fresh streams, meet in one salt sea; 
As many lines, close in the dial’s 
centre; So may a thousand actions, 
once afoot, End in one purpose, and 
be all well borne, Without defeat.” 


Workload v. Time 

If administrative-improvement pro- 
grams of all kinds and from all sources 
could be fully effectuated and could 
operate in perfect unison, perhaps the 
resulting excellence of the adminis- 
trative process itself would compensate 
for its imperfections. There would be 
no need even to explore any other 
new kinds of steps for the improve- 
ment of labor law administration. It 
is questionable, however, whether the 
agency's chronic equation of an in- 
creasing work load versus a decreasing 
time factor can be resolved either by 
any arithmetical formula of simply 
applying increasing increments of man- 
power to increasing case load or by 
the art of public administration alone. 


There comes a time when political 
science has done for the administra- 





*See Stuart Rothman, “Time and Tide 
in Taft-Hartley,” an address before the 
Industrial Relations Center and the Twin 
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City Personnel Managers Association, at 
the University of Minnesota, on January 
8, 1960. 


237 





tive process all that it can and when 
the stage is reached (within the ad- 
ministrative process itself) for deci- 
sion-making. The legal profession, as 
such, comes upon the scene as prac- 
titioners, administrators and judges, 
both administrative and judicial, to 
participate in the making of the bind- 
ing decision in the specific case. In 
the end, when the human-relations 
story in the particular case before the 
agency is told, the matter not infre- 
quently comes down to a question of 
choosing a decision in a setting of 
statutory command; conflicting judi- 
cial interpretation; evolving adminis- 
trative precedents; problems of remedy 
and their effectiveness; close questions 
of fact and credibility; and changing 
social and economic conditions—in 
short, areas often characterized by 
law which is unsettled and unclarified. 


It is at this point that I should like 
to make a plea for the exploration of 
improvements in concepts of “preven- 
tive law” in labor-management rela- 


tions as distinguished from the concept 
of curative law. 


The difficulties confronting the labor- 
management relations counselor in 
predicting legal consequences are well 
known. In many situations the law 
is far from certain or ascertainable. 


An unfair labor practice charge 
may set off a series of cases that only 
years of litigation can round out and 
develop or it may chip away at a body 
of once-settled doctrine, leaving only 
unsettled clues as to the ultimate 
extent of the inroads. Once such 

“changes are initiated, no one can 
say how far the trend may take us 
until the matter is ultimately decided 
by the Supreme Court and then, often, 
it is only on the narrow issues of the 
case before it. 


It is not an easy matter simply to 
say that the parties ought to conform 
to the requirement of the law. There 
are broad areas where the parties can 
well feel justified in taking a legal risk 
because of the uncertainties about the 
law. 


For one thing, labor-management 
relations law is a swiftly moving field 
of adjudication. For another, there 
can be almost unavoidable ambigui- 
ties in the drafting of the statute. As 
one learned expert in the area has 
said, with respect to Section 8(b) (7) 
of the amended Act, it “strikes as fair 
a balance as it has been suggested, 
provided that the inadequacies of the 
draftsmanship are remedied by under- 
standing administration.”* It is not 
unfair to say, and it certainly is not 
said disparagingly, that meaning and 
scope of the new amendments to the 
law in all its ramifications will not 
and cannot be fully understood until 
we have faced up to the myriad day- 
to-day problems which life in its full- 
ness will inevitably present. Some of 
these will have been anticipated ; others 
not even the most gifted of legal 
draftsmen could have foreseen.‘ 


The Supreme Court observed in the 
Phelps Dodge case, 4 LapBor Cases 
51, 120, 313 U. S. 177, at page 194: 

.. in the nature of things Congress 
could not catalogue all the devices 
and stratagems for circumventing the 
policies of the Act.... Congress met 
these difficulties by leaving the adap- 
tation of means to end to the empiric 
process of administration.” 


The Wagner and Taft-Hartley Acts 
undoubtedly have been the most liti- 
gated, administratively and judicially, 
of any federal statutes. With the recent 
changes in the statute many impor- 
tant decisions may require reappraisal 





* Archibald Cox, “The Landrum-Griffin 
Amendments to the National Labor Kela- 
tions Act,” an address before the Labor 
Law Section of the Minnesota State Bar 
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Association, on November 6, 1959. 

*The law has been referred to as the 
“Lawyer’s Full Employment Act of 1959.” 
See footnote 2. 
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and relitigation. Initial decision may 
not receive definitive judicial recogni- 
tion until a long time—even years— 
after the occurrence of the fact. 


Rules Not Always Cause of Delay 


We must be aware that delay is not 
always caused by the abstract rule 
of law as enunciated by the Congress 
or by its administration, but in some 
instances because of certain basic 
needs or long-established attitudes of 
a particular industry which resist 
statutory change and raise nice ques- 
tions as to the nature of law and 
jurisprudence. 


In an area as dynamic and fraught 
with human emotions and complex 
social relationships as is labor rela- 
tions, it apparently takes time to sta- 
bilize and to clarify patterns which 
evolve through the judicial process as 
well as the administrative process. 
So while we all may agree with Mr. 
Justice Jackson that “the real ro- 
mance of the law is the combination 
of continuity and change, the recon- 
ciliation of stability with progress” 
we should also appreciate the wisdom 
of Mr. Justice Cardozo who once ob- 
served: “It is all very well to go 
around pricking out the lines, but the 
time must come when we shall do 
prudently to look them over and see 
whether they make a pattern or are 
merely a medley of scrapes and 
patches.” 


With the will of the Congress, as 
expressed in the statute before us, 
we must seek to bring a greater de- 
gree of clarity and stability to a num- 
ber of areas of the substantive law of 
labor management relations, if we can, 
and we must do so more quickly. In 
a number of situations it would seem 
that any alternative would probably 
be acceptable to labor and manage- 


ment as long as the law were clarified 
and clarified quickly. 


I think we can see that, as a gen- 
eral matter, if the machinery of ad- 
ministrative law in America is to 
keep pace with a future filled with 
increasingly complex change in a way 
consistent with our democratic re- 
sponsibilities, there is need for a 
methodology, as a built-in part of the 
administrative process itself, which 
encourages creative thinking about, 
and constant search for, improvement 
opportunities in administrative law. 
The administrative process, through 
its own creative forces, must continu- 
ously seek improvement in the per- 
formance of its functions if it is to 
satisfy its mission of executing wide 
legisiative purpose, and to do so fairly 
without rigidity, cumbersomeness, or 
inequity. If it is necessary to go back 
to the legislature to approve such 
improvements, that, of course, is the 
thing to do. I take no sides on the 
comparative merits of the administra- 
tive as against the judicial processes. 
The relative excellence I leave at this 
time for others. In fact, I think such 
comparisons are fruitless; both sys- 
tems play a vital and complementary 
role in our governmental system, But 
I point out that the need for admin- 
istrative improvement is as great as 
that which has in the past confronted 
the judicial system if we are to avoid 
the criticisms which have been lev- 
elled at the judicial processes in the 
past; and if we are to meet the goals 
of speedy and responsive administra- 
tion of the law set for us by Congress. 


In the area of labor law, there are, 
of course, a number of things we can 
do and are already doing. We must 
improve existing operations by sim- 
plifying and even avoiding adminis- 
trative trials, by the application of 





*See footnote 3; also Stuart Rothman, 
“The New Labor Legislation and the Office 
of the General Counsel,” an address before 
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the Federated Employers of San Francisco, 
at San Francisco, November 7, 1959. 
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improved procedural devices, by the 
wiser application of remedies, by the 
fullest exploration of voluntary settle- 
ments fair to all interested persons 
and parties, and by encouraging other 
voluntary processes consistent with 
the law. 


It is with gratitude that I can look 
back on the last six months, and say 
that I believe that an attitude of im- 
provement philosophy, creative think- 
ing and positive results is very evident 
in Washington and in the regional 
offices. 


We have been gaining, it is already 
clear, on the time factor. But so long 
as the applicable legal standards are 
far from clear, and the specter of 
time-consuming litigation remains a 
disruptive factor in labor management 
relationships, I would submit that we 
must also search, if we can, to do 
something more to eliminate the 
causes which bring these matters to 
litigation and which leaves the out- 
come in doubt for a long period of 
time. I speak in terms of search, not 
easy solutions, 


I cannot say precisely why the con- 
cept of “preventive law” was not more 
thoroughly pursued during the agen- 
cy’s first 25 years. There may be a 
number of reasons, actual and con- 
jectural. Perhaps, for one thing, the 
agency s case loads were not increas- 
ing so tremendously as they have in 
recent years and the increase was not 
anticipated. 


It may be that the Congress had 
in mind that no administrative agency 
should be entrusted to interpret the 
Act other than through the adversary 
process on a case-by-case basis with 
ultimate determination of principles 


in the courts. It may also be that 
during the first 25 years, the ideolog- 
ical concepts of first the Wagner Act 
and then the Taft-Hartley Act and 
now the Landrum-Griffin amend- 
ment”, made it almost impossible to 
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consider the problems involved, or to 
handle them in any way different 
from the way in which they were 
handled. 


It may very well be that the Con- 
gress in establishing the administra- 
tive procedures of the National Labor 
Relations Board intended, and con- 
tinues to intend, that there be a 
speedy determination of causes. That 
being the case, there may be no need 
to consider any other type of “pre- 
ventive law.” The system of the 
Wagner and Taft-Hartley Acts in 
themselves may have first been con- 
ceived as a kind of “preventive law,” 
and why should anything more be 
necessary? However, the current 
case-load situation of the agency 
would seem to justify exploratory 
efforts to determine whether certain 
emendations or improvements may 


not be helpful. 


I appreciate that any suggestions 
to change part of our existing system 
of administering labor-management 
relations laws must be most carefully 
weighed. The effect of any change on 
the whole system must be carefully 
considered and the reasons why a par- 
ticular device has not been used in 
the past may be significant. It is in 
this spirit that I suggest that in- 
creased attention could be given to 
additional devices within the admin- 
istrative process itself to improve the 
practice of “preventive law” with, it 
is hoped, a consequent diminution in 
the number of cases which must come 
on for administrative trial. Here is 
a challenge not just for the agency 
alone, but for the legal profession. 


It is not for me at this time to 
express an opinion with respect to any 
legislative changes which have been 
proposed and I make no such pro- 
posals of my own. I would merely 
like to identify the problem. Perhaps 
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Decisions « « « 


Developments 








Wages and Payments— 
Reclassification 


Was an employer correct in refusing to 
reclassify an employee performing tasks 
included in a higher pay classification 
than the one in which he was presently 
classified? 


An employee, through his bargain- 
ing representative, brought this action 
contending that, since he was per- 
forming the work included in a higher 
pay classification, the employer should 
reclassify him in accordance with the 
terms of the bargaining agreement 
then in force. The pertinent section 
of the agreement read as follows: 
“Any classified employee transferred 
to another job in a higher classifica- 
tion in the same or another depart- 
ment shall be reclassified within 30 
days, and shall receive the same rate 
of pay or the minimum rate of the 
new job classification, whichever is 
the higher.”” The employee was em- 
ployed as a painter by an aircraft 
company and was chiefly engaged in 
finish and touch-up work classified as 
“Grade 5,” despite the fact that he 
remained classified for pay purposes 
in “Grade 7”—a lower grade for em- 
ployees whose job was to apply a 
prime coat to the aircraft. 

The employee contended that, since 
the majority of his time was spent in 
the more highly classified occupation, 
he should be reclassified. The employer, 
in denying reclassification, insisted 


Arbitration 


that the chief basis for classification 
is whether or not the employee per- 
forms all of the tasks included in a 
particular classification. 


In finding for the employee, arbi- 
trator Joseph M. Klamon said in part: 


“It is also clear that often an em- 
ployee in a lower classification may, 
in management’s discretion, be as- 
signed work in a higher classification. 
Under such circumstances, it is almost 
universally true that the man will 
receive the pay of the higher classifi- 
cation since he is performing duties 
outside and beyond his classification 
and perhaps duties as in the case 
before us, that are clearly embraced 
in the higher classification. .. . 


“It is, of course, true that in any 
job evaluation appropriate weight is 
given to a variety of duties and to an 
entire set of job duties, and that the 
rate is set upon a correct evaluation 
of all of the duties. It is unusual 
for any one in any classification to be 
doing all of the variety of jobs that 
may be called out in a particular job 
description or classification. . . . It, 
therefore, would seem to follow, and 
we so find and hold, that when an 
employee of a lower classification or 
labor grade, Grade 7, is assigned to 
perform any part of the work of a 
higher classification or grade, and does 
perform the work of such higher 
classification or grade for any sub- 
stantial part of his daily work load 
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that he should be advanced to the 
higher classification or grade within 
at least 30 days after being assigned 
to such work.” 


Consistent with this reasoning, Mr. 
Klamon held that the employee in 
question was entitled to reclassifica- 
tion in accordance with the terms of 
the contract. 


Guaranteed Employment 
and Wage Plans— 
Contract Clause 


Does a contract clause create a guaran- 
teed annual wage even though the con- 
tract elsewhere provides for suspension 
of wages during absences due to illness 
or, to other causes not the fault of the 
employer? 


A section of a collective bargaining 
agreement between a trucking com- 
pany and the union, as bargaining 
representative for its employees, read 
as follows: 


“Section 2B. The employer agrees 
to employ as chauffeurs and helpers 
for the full ensuing year, all chauffeurs 
and helpers presently in his employ 
and agrees to pay each chauffeur and 
helper each week in that year, the 
amount of wages per week, hereto- 
fore prescribed.” 


A dispute as to whether this section 
created a guaranteed annual wage and, 
if so, whether several employees were 
entitled to receive wages for an 11 
day period in which they were pre- 
vented from performing their duties 
by the picket line of another union 
was recently heard before the New 
York State Board of Mediation. Arbi- 
trator Burton B. Turkus rendered the 
decision. The men in question were 
employed by a trucking firm whose 
sole business was the transportation 
of the output of a food products com- 
pany. The latter company became 
involved in a strike and the trucking 
employees, although they reported 
for work and drove the trucks to the 
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vicinity of the food company, refused 
to cross the picket line in order to 
load the trucks. 


The union contended that the above 
section served to guarantee an annual 
wage to the employees, and that the 
men were unable to cross the picket 
line to load the trucks because they 
had reason to believe that physical 
harm would come to them if they did 
so. The trucking company denied the 
validity of both of these contentions, 
claiming that it was not obligated to 
pay wages for work not done where 
the nonperformance was not the fault 
of the company. 


In his decision, Mr. Turkus con- 
cluded that Section 2B was not a 
guarantee of an annual wage since 
such an interpretation was inconsistent 
with the other portions of the contract 
which provided that the company was 
not required to pay wages to men 
who were absent due to illness, and 
he outlined the procedures for laying 
off employees during slack seasons. 
He stated: 


“If the employee absents himself 
from work, he receives no pay. The 
Union, itself, so interprets Section 2B 
and in its brief states: ‘It was not the 
intention of the Union or the Em- 
ployees to create any featherbedding, 
or to receive any pay for illness, or 
any absenteeism that was no fault of 
the Company’s. Thus, the interpreta- 
tion of the parties themselves worked 
out over the years is certainly not 
one of strict guarantee ‘ 


Emphasizing the fact that whether 
or not the fear of physical harm was 
the cause of nonperformance at work 
was not of prime importance in re- 
solving the dispute, Mr. Turkus said: 


“There is little difference between 
the situation where an employee does 
not perform his daily services or func- 
tions because of fear of physical vio- 
lence and the circumstance where an 
employee is unable to perform his 
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daily functions and services because 
of a physical illness which he fears 
will continue or worsen should he 
come to work. In both situations, 
the free choice or decision to perform 
or not to perform services is with 
the employee. The choice is not with 
the Company. Here, clearly, it was 


no fault of the Company but rather 
the result of a free will choice on the 
part of the employees that they were 
not working for this two-week period.” 


On the basis of the above reason- 
ing, Mr. Turkus held that the em- 
ployees had no right te enforce payment 
of wages for the period involved. 


Wages and Payments— 
Retroactive Pay 


Did a provision for retroactive pay for 
“all employees’’ cover only those em- 
ployees who received pay increases as 
a result of the bargaining agreement? 


A union-drafted proposal providing 
for payment of $1.50 per week, retro- 
active to the time of expiration of the 
prior agreement, to “all employees 
covered by the labor agreement with 
Local No. 75 who were on the payroll 
for the period ending May 30, 1959” 
was incorporated into the new bar- 
gaining agreement. A dispute arose 
between the union and the employer 
as to whether the quoted phrase re- 
quired payment to ali employees work- 
ing during the period named or only 
to those who had received pay increases 
by virtue of the agreement. The union 
urged a literal interpretation of the 
words “ali employees” since the final 
settlement was a compromise in lieu 
of full retroactivity and had therefore 
cost the employer substantially less 
than would have payment of full 
retroactivity. The employer contended 
that the usual provision for retro- 
active pay contemplates only those 
employees who have received pay 
increases and thai, if the meaning of 
the phrase was uncertain, it should 
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be construed against the party who 
drafted it. 

The arbitrator, Robert J. Mueller, 
held for the union, stating: “The 
normal situation in which the term 
‘retroactive pay’ takes on an inter- 
pretation as claimed by the Employer 
is where agreement is reached to the 
effect that the newly negotiated con- 
tract which usually contains improve- 
ments in benefits and wages shall be 
retroactive. 


“The normal situation wherein retro- 

activity is based on contract improve- 
ments and wage rate increases is 
completely abrogated by specific pro- 
vision for a flat sum to be retroactive, 
i. e., $1.50. 
“. . . [Another] point of departure 
is the fact that the proposal specifi- 
cally provides that all employes who 
were on the payroll are entitled to the 
flat sum for each week worked. 


“While it may be true that the 
Union drafted the language in ques- 
tion, the fact remains that the Em- 
ployer adopted the language as the 
proposal of the Cooperative to the 
employes, submitted same to the Union 
as the proposal, and that the em- 
ployes voted thereon to accept such 
proposal.” 

Consistent with this reasoning, point- 
ing toward a literal interpretation of 
the proposal, Mr. Mueller ordered the 
employer to remit retroactive pay to 
all employees covered by the bargain- 
ing agreement. 


Grievance Procedure— 
Conference with Superintendent 
Was an employee correct in his re- 
fusal to confer with his superintend- 
ent unless accompanied by a union 
representative? 
In a recent decision, arbitrator Arvid 
Anderson upheld the right of an em- 
ployee, under the governing bargaining 
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agreement, to be accompanied by a 
union representative when summoned 
to a conference with his superintendent, 
at which conference the employee had 
reason to believe he was to be dis- 
ciplined. 


The applicable section of the agree- 
ment was as follows: 


“ARTICLE XIV GRIEVANCES 1. 
Should differences arise between the 
Company and its employees, either 
individually or collectively, an earnest 
effort shall be made to settle any such 
differences at the earliest possible 
time by the use of the following 
procedure: (a) The employee or em- 
ployees together with the Union Stew- 
ard in the department where the 
grievance occurred, shall discuss the 
matter with the appropriate depart- 
mental foreman and attempt to settle 
the grievance.” 


During the period that the above 
section was in effect, ‘the employee 
refused, on the grounds that “it was 
not his job,” to perform a task as- 
signed to him by his foreman. The 
foreman again asked the employee to 
do the job and then, when he refused, 
stated that he would report the inci- 
dent to his superiors. When the em- 
ployee reported for work the next 
day, his time card had been pulled 
and he was informed by the foreman 
that the superintendent wanted to see 
him in his office. Following the em- 
ployee’s continued refusal to meet with 
the superintendent unless accompanied 
by a union representative, the com- 
pany took the position that tne em- 
ployee had quit his job. The company 
informed the employee that he could 
return to work only if he would meet 
with the superintendent without union 
representation, but they did not ap- 
prise him of the purpose of the pro- 
posed meeting. The employee remained 
away from work for nearly a month 
and was then recalled to employment 
by the company. 
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The union’s position was that the 
meeting with the superintendent was 
part of the grievance procedure inas- 
much as the employee had reason to 
believe that it would pertain to his 
refusal to work, and that he was 
therefore entitled to union represen- 
tation as provided for in Article XIV 
(1)(a). It was the contention of the 
company that management has the 
right to confer with its employees at 
any time, and that no grievance ex- 
isted at the time the employee was 
summoned to the meeting which would 
entitle him to union representation. 


In his discussion, Mr. Anderson 


emphasized that a determination of 
whether or not the employee was 
justified in refusing to perform the 
task assigned by the foreman was not 
essential in resolving the dispute. In 
holding for the employee he said: 


“The arbitrator is satisfied that no 
absolute right of Union representation 
exists at any time that management 
wishes to discuss some matter with 
an employe. However, whenever a 
grievance has been filed or whenever 
an employe has reasonable grounds 
for believing that the Company is 
considering disciplinary action, the 
employe has the right of Union rep- 
resentation before consenting to a 
conference with management. |The 
employee's] . refusal to perform 
certain work on July 29th and the 
subsequent declaration of . [the 
foreman] that he was reporting such 
fact to his superiors gave . [the 
employee] sufficient reason to believe 
that disciplinary action might result 
during the conference with the Super- 
intendent. 


“Thée foreman had twice discussed 
the matter with . . . [the employee] 
on the 29th and the Union Steward 
had participated in the second confer- 
ence. The Company’s unwillingness 
to advise the employee of the reason 
for the conference and the subject to 


March, 1960 © Labor Law Journal 





be discussed further underscores the 
reasonableness of his suspicion as to 
the purpose of the conference. Under 
these circumstances the arbitrator 
finds that . [the employee] prop- 
erly refused to participate in the con- 
ference with . [the superintendent | 
without Union representation on July 
30th and that he was justified in 
refusing to participate in subsequent 
conferences until provided with Union 
representation or informed that the 
subject of the conference would not 
include possible disciplinary action.” 

Consistent with the above finding, 
Mr. Anderson ordered the company 
to compensate the employee for the 
period during which he was prevented 
from working. 


Wages and Payments— 
Temporary Help 
Did a company violate the terms of 
a bargaining agreement when it paid 
wages that were lower than contract 
scale to temporary help? 


A bargaining agreement contained 
the following provisions: 


“ARTICLE I 


All new em- 
ployees shall be on probation for 
Forty-Five (45) days, and shall re- 
ceive eighty-seven and one-half per 
cent (8714%) of the regular wage 
scale for that period. 


“ARTICLE IV CLASSIFICA- 
TION AND RATES OF PAY: The 
minimum rate of wages shall be for 
the periods as set forth below: May 
1, 1959 until May 1, 1960: Over-the- 
Road and Country Drivers: 
$1.80 per hour. Warehousemen and City 
Drivers: . . . $1.77 per hour. 27 

A dispute arising while this agree- 
ment was in force, and involving the 
question of whether the employer 
violated the agreement by paying 
lower-than-scale wages to temporary 
help, was recently heard before arbi- 
trator Morris Slavney. Although the 
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contract contained no reference to 
“temporary help,” it had been the 
practice of the company for some 
years to occasionally hire men for 
short periods of work. Due to a work 
stoppage instigated by the union, the 
company found it necessary to employ 
three teenaged boys for approximately 
three months, paying them $1.00 per 
hour—considerably below the con- 
tract rate for new help. All three 
were informed prior to being hired 
that they were to be employed on a 
temporary basis, and none of them 
made any objection concerning his 
wages during the period of his em- 
ployment. The union argued that the 
three boys were “new employees” 
within the meaning of Article I and, 
as such, were entitled to 87% per 
cent of $1.77 per hour—the contract 
rate—or $1.55 per hour. Contrarily, 
the company contended that histori- 
cally, although no specific reference 
was made to them in the bargaining 
agreement, temporary employees had 
from time to time been hired at re- 
duced rates without objection on the 
part of the union, and that the con- 
tinuance of this practice in the case 
of the three boys did not constitute 
a violation of the agreement. In addi- 
tion, the company pointed to the fact 
that a new employee had been hired 
during the period of the boys’ employ- 
ment and that he had received the 
contract rate for new workers. 


In upholding the contentions of the 
company, Mr. Slavney stated: 


“It is the considered opinion of the 
undersigned that the practice of the 
parties governs herein. By its course 
of conduct over the years the Union 
has permitted the Employer to hire 
temporary employes at rates less than 
starting rates paid to ‘new employees.’ 
The Union concedes that the three 
youths involved were hired on a tem- 
porary basis. In light of the estab- 
lished practice, had the Union intended 
to prohibit such practice, such pro- 
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hibition should have been contained 
in the agreement. The Employer 
would not have utilized such ‘tem- 
porary employes’ to the extent that 
it did but for the fact of the work 
stoppage of three weeks which, among 
other things, caused a disruption of 
the vacation schedule of the regular 
employes. The undersigned is also 
convinced that the Employer intended 
no violation of the spirit or letter of 
the collective bargaining agreement 
by hiring ‘temporary employes’ since 
during the period in which they were 
employed, the Employer hired a ‘new’ 
employe who immediately on his hire, 
received the rate provided in the 
agreement.” 


Discharge 


Was an employee's discharge, based 
upon a number of reasons, unjust? 


Harold T. Dworet was recently 
called upon to arbitrate a grievance 
involving an employee of ten years 
who had been discharged for “exceed- 
ing authority, inefficiency resulting in 
defective work, poor and inadequate 
job performance.” He found that the 
discharge was without justifiable rea- 
son or cause. 


Mr. Dworet said: 


“Management charged [the 
aggrieved| with exceeding authority 
in two instances. One instance was 
in discussing credit with a customer 
and the other was in handling the 
TWX message herself instead of 
referring it to ... [the person] to 
whom it was addressed. Both of these 
were explained satisfactorily by .. . 
[the aggrieved]. The manner in which 
she referred the customer to the credit 
department was apparently according 
to instructions received and as had 
been the practice in the office. . 
[The aggrieved’s] handling of this 
matter with the customer was in a 
businesslike manner. The TWX was 
handled by ... [her] as she under- 
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stood it should have been. The TWX 
had recently been installed in the 
office and this was the first time any 
such message came over the wire. 
[The aggrieved’s] explanation 
of handling this in the manner in 
which she did was satisfactory. 


“The inefficiency resulting in de- 
fective work, poor and inadequate job 
performance was properly explained 
by [the aggrieved]. It is apparent 
that in curtailing the number of per- 
sons to perform the work in the office 
an increased workload was put upon 
those remaining. When... [the ag- 
grieved] was assigned the several 
additional duties, as well as being 
assigned to the telephone which took 
up half of her day’s time, it was un- 
reasonable for Management to expect 
one person to perform so many duties 
and details completely. It seems that 
errors, regardless of where they were 
made, were blamed upon... [her] 
even those that were on the part of 
Management. When the Company 
had a revised Received Goods Report 
form, the revisions should have been 
made known to the employees as soon 
as it was received. This form was 
not used when it was received but 
held in abeyance until the supply of 
old forms was used. It appears that 
more of the fault was with Manage- 
ment in its work assignments and in 
the management itself. 

“The Company holds that the form 
‘Avoid Verbal Instructions’ and the 
form ‘Inter-office Correspondence’ 
when used as memoranda to em- 
ployees constitute a warning. These 
forms are used for no more than to 
give instructions in writing or a mes- 
sage or a question which requires an 
answer. For Management to consider 
any one of these forms to be a warn- 
ing to an employee is too far fetched. 
On the other hand, the Union by its 
witnesses, brought out that it was 
never understood by any of the em- 
ployees that these were warnings and 
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if it had been so there would have 
been grievances before this date. 

“On November 16, 1958 .. . [the 
aggrieved] was given a change of 
status notice which gave her an in- 
crease in pay within her classification 
which was a merit increase. The ac- 
tion of Management in discharging 
... [her] without previous warning 
was not in keeping with such a no- 
tice received so recently. Reducing 
the number of personnel in the office 
and assigning this employee extra 
duties and ordering her to fill in tor 
another on vacation while her own 
duties accumulated should have re- 
sulted in different consideration from 
Management. 


“The assignments to... [her] were 
apparently excessive and the manner 
in which they were given to her with- 
out instruction regarding time due or 
importance could not have been any 
less than confusing. To blame 
[her] for everything that went wrong 
or was not done on time in the office 
could not be supported by the Com- 
pany. The written instructions given 
to... [the aggrieved] cannot be con- 
sidered as warnings. ... [Her] ac- 
tions did not exceed her authority 
nor can it be found that she was in- 
efficient or inadequate in the reason- 
able performance of her job. . . .” 
The arbitrator ordered the aggrieved 
reinstated with full seniority. 





IS CONSTRUCTION SITE PICKETING LEGAL? 


The administration urges the passage of legislation which would 
make clear that primary strikes and picketing at the site of construc- 
tion projects are not secondary boycotts which are prohibited by the 
National Labor Relations Act. 


According to Under Secretary of Labor James T. O'Connell, in a 
statement made before the Subcommittee on Labor-Management Rela- 
tions, the objective of such legislation is to correct the results of the 
so-called Denver-Building Trades rule. This application of the sec- 
ondary boycott provisions to primary construction situs activity has 
had the effect of diminishing the right to strike of employees in the 
construction industry. House Representatives 9070 and similar bills 
now pending would correct this situation, the administration maintains. 

The technical aspects of “common situs” picketing had been con- 
sidered and analyzed in detail by the Subcommittee on Labor-Manage- 
ment Relations, so Under Secretary O’Connell did not go into tech- 
nical matters. However, he emphatically pointed out that while the 
recently enacted labor legislation substantially embodied the Pres- 
ident’s recommendations for closing the loopholes in the secondary 
boycott provisions and curbing the abuses of organizational and 
recognition picketing, it did not carry out the President’s recommenda- 
tion to correct the application of the secondary boycott provisions to 
the building and construction situs situation. 


The activities sought to be freed from the onus of secondary 
boycott are activities at the site, not otherwise unlawful under the 
Act, not in violation of an agreement, and with respect to a dispute 
related to the wages, hours, or other working conditions of employees 
employed at the site and directed at any of the employers working on 
such a site. This aspect of picketing was discussed by Harry H. Rains 
in the November issue of the Lazor Law JourNAL. 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





What Labor Really Is 


Understanding Labor Problems. Dai- 
las M. Young. McGraw-Hili Book 
Company, Inc., 330 West 42nd Street, 
New York 36, New York. 1959. 477 
pages. $7.95. 

Here is a book that provides the 
reader with a solid background for 
understanding labor and its problems. 
Dallas Young, a professor of econom- 
ics at Western Reserve University, 
presents professionally sound mate- 
rial on labor problems in a clear, 
informal and conversational style. 
The author gives his readers a thumb- 
nail sketch of the growth of organized 
labor from its beginning to the pres- 
ent day, and he uses this historical 
account as a springboard into the 
discussion of prevailing labor prob- 
lems. Delving into every aspect of 
labor relations, he includes a section 
on Congressional labor legislation and 
the courts’ interpretations of these 
laws, giving special emphasis to the 
Labor-Management Reporting and 
Disclosure Act of 1959. 


In the concluding section of his 
book, Mr, Young focuses his atten- 
tion on some international aspects of 
labor problems. Since technology has 
made the world seem smaller, vision 
must become broader. This growing 
internationalism can be seen in such 
developments as the International 
Labor Organization, the Economic 
Cooperation Administration and the 
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World Federation of Trade Unions, 
each of which the author discusses. 
His final topic is the International 
Confederation of Free Trade Unions 
which, since its inception in 1949, has 
concerned itself with the international 
trade union movement. 


In preparation for ten years, this 
book offers a searching and clear pic- 
ture of the labor problems that face 
the nation’s business and industry 
today. 


Workers and Wages 


The Construction Worker Under 
Federal Wage Laws. Joseph M. Stone 
and John R. Brunozzi. The Living- 
ston Press, 315 Bowen Building, 
Washington 5, D. C. 1959, 129 pages. 
$4. 

The Davis-Bacon Act was passed 
in 1931. It required all construction 
contracts to include the condition that 
wages must be paid to the various 
classifications of laborers and mechan- 
ics at rates not less than those pre- 
vailing in the locality where the work 
was to be performed, as determined 
by the Secretary of Labor. 


Since the Davis-Bacon Act there 
have been numerous additions to the 
body of federal wage law, until today 
a substantial part of the wages paid 
on construction projects is vitally af- 
fected. This book attempts to explain 
the significance these laws have for 
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those engaged in construction activi- 
ties-—the obligations imposed on em- 
ployers and the benefits conferred on 
employees. 


In layman’s language, the authors 
discuss the purpose and scope of such 
measures as the Davis-Bacon, Federal 
Highway, and Copeland Acts and the 
wage and hour law. In addition, the 
authors offer summaries of important 
Department of Labor decisions under 
the Davis-Bacon Act, and they define 
such troublesome terms as “site of the 
work,” “workweek,” “inadvertence” 
and “production for commerce.” In 
explaining and interpreting the nu- 
merous laws and decisions, this book 
forms a valuable handbook for em- 
ployers and a helpful guide for work- 
ers and their representatives. 


Job Opportunities 


Occupational Outlook Handbook, 1959 
Edition. United States Department 
of Labor, Bureau of Labor Statistics, 
United States Government Printing 
Office, Washington 25, D. C. 785 
pages. $4.25. 

This handbook provides a compre- 
hensive guide of employment oppor- 
tunities in 600 different occupations 
in 30 major industries. It is designed 
primarily for use by job counselors 
who offer vocational guidance to the 
millions of people who join the labor 
force each year. For each occupation 
listed, the handbook describes the 
employment outlook, the nature of 
the work, qualifications needed, work- 
ing conditions and the average earn- 
ings. In addition to the occupational 
reports, the handbook is prefaced by 
chapters dealing with recent trends 
in population, labor force, the econ- 
omy, occupations and wages. 


High-Talent Manpower 


Manpower and Innovation in Ameri- 


Samuel E. Hill and 
Industrial Re- 


can Industry. 
Frederick Harbison. 


Books .. . Articles 


lations Section, Department of Eco- 
nomics and Sociology, Princeton 
University, Princeton, New Jersey. 
1959. 85 pages. $2. 

This pamphlet disputes the idea 
that the rapid increase in demand for 
“high-talent personnel” in American 
industry is the result of empire build- 
ing rather than actual necessity. 


Frederick Harbison, the director of 
Princeton’s Industrial Relations Sec- 
tion, and Samuel Hill, a member of 
his staff, present a different explana- 
tion for this change in the composition 
of employment. This monograph is 
the second in a series of analyses of 
the high-level functioniary in today’s 
industry. 

Their study attempts to relate the 
expanding utilization of executives, 
managerial and sales personnel, and 
engineers and scientists to funda- 
mental economic forces operating in 
our society. It is contended that the 
greatest cause of this increase has 
been the introduction of new prod- 
ucts and new processes of production 
or distribution—with a corresponding 
reduction of labor force in proportion 
to production. Another major cause 
has been the expansion and branching 
out of large companies and the subse- 
quent decentralization of control— 
with a corresponding rise in the 
number of executives and managerial 
employees. 

The centrai conclusion of the study 
is that greater employment of high- 
talent manpower is the result of 
technological and organizational innova- 
tion and thus is in pace with the 
progress of American industry. The 
authors infer that economic growth 
in the future may depend as much 
upon effective generation and utiliza- 
tion of high-talent manpower as upon 
capital accumulation and the continued 
availability of natural resources. 
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more than eight employees, motor carrier workers (teamsters and 
over-the-road bus operators) and petroleum pipeline workers would 
gain overtime coverage under the amendment. 

Secretary of Labor James P. Mitchell said a Labor Department 
study shows that a “modest increase” in the present $1.00 minimum 
wage would not adversely effect low wage industries. 

“In considering any change in the minimum wage it is, of course, 
mandatory that cognizance be taken of the fact that the determining 
limit in setting a new minimum is the risk of ‘substantially curtailing 
employment or earning power’ in the low wage industries, which the 
Act states is to be avoided. An analysis of the data . . . indicates 
; a modest increase in the minimum wage would not have the 
effect referred to above.” 


Proposed Change 
In NLRB Procedure 


The Advisory Panel on Labor-Management Relations Law, in a 
report to the Senate Committee on Labor and Public Welfare, unani- 
mously recommended abandonment of the present “hybrid compromise” 
between the General Counsel and the Board of the National Labor 
Relations Board. By “hybrid compromise,” the panel referred to the 
two heads of the NLRB—the General Counsel and the Board itself— 
and the repeated controversies between these two heads. 

The panel proposes the following principal changes: The office 
of the NLRB General Counsel should be abolished and an administra- 
tor of the National Labor Relations Act should be established, to 
have full charge of field offices, of presentation of all unfair-labor- 
practice and representation cases, and of all litigation. The Board, 
together with its staff of trial examiners, should be responsible only 
for deciding cases and issuing rulings. A special panel of trial 
examiners should be set up to order elections after a hearing without 
referring the cases to the Board. Trial examiners’ reports should be 
final unless clearly in error, and their decisions should be reviewable 
only on questions of law. The temporary-injunction remedy should 
be made available, where appropriate, to unfair-labor-practice cases 
against employers. Board members should personally hear oral argu- 
ments, and prepare decisions and opinions. 


Possible Change 
in Federal Labor-Relations Laws 
Senator Wayne Morse of Oregon introduced two bills in February. 
One of the bills, S. 3097, would require the NLRB to publish its 
existing limitations on its own jurisdiction. 
The other would exempt from the financial-reporting require- 
ments unions having less than 200.members and gross annual receipts 


of less than $20,000. 
March, 1960 © Labor Law Journal 








EMERGENCY STRIKES— 
Continued from page 234 





There has been an occasional grave 
failure in the comprehension and ma- 
ture understanding of the collective 
bargaining complex in our vital indus- 
tries by the very parties who cannot 
afford to make the miscalculation 
which leads to industrial interrup- 
tions. Thus, some observers of the 
steel industry negotiations have noted 
that management, which had “inflation” 
and “foreign competition” working 
for it, overplayed its hand completely 
when it insisted upon a massive, rather 
than a specific or particularized, re- 


vision of work rules, in addition to’ 


trying to hold the wage line. This is 
the lamentable effect of trying to 
“bite off more than you can chew” 
at one time. It has been suggested, 
in regard to the railroad crisis which 
looms over the horizon, that manage- 
ment, encouraged by the general 
public posture today, is again about 
to overplay its hand and ask for a 
massive revision of work rules, affect- 
ing many different crafts, rather than 
concentrating its arguments on one 
or two specific grave problems—such 
as the firemen’s issue. As in the steel 
dispute, such broad scale demands 
for over-all revisions may make the 
going very tough indeed for all of us. 
They have already set in motion a 
preliminary attempt at unification 
among a large number of railroad 
unions which ordinarily do not act 
as a unified whole, and have already 
led to the charge that 350,000 jobs 
are at stake. In my view, we cannot 
overemphasize the necessity for sound 
bargaining techniques, proper timing, 
correct psychological attitudes, self- 
restraint and moderation. 


It would seem to me, after years as 
a litigator, mediator, arbitrator and 


Handling Emergency Strikes 


adjudicator of industrial disputes, that 
all issues are soluble in the crucible 
of collective bargaining. This is not 
to say that strikes will not occur; 
in a democracy, they certainly will. 
The only sure solution that I know 
of is the massive prison camp. The 
basic point, however, is that our present 
system has worked despite the “head- 
line writers” and the “handwringers.” 
As we go forward, and as the man- 
agers of industry and the labor off- 
cials increase their comprehension and 
understanding of the vital issues of 
industrial dislocation, technological 
change, work rules, automation and 
consequent problems, we may con- 
fidently expect that, as in the Kaiser, 
Armour and steel settlements, methods 
will be found within the framework 
of free collective bargaining to solve 
twentieth century issues without basic 
harm to our fundamental freedoms. 


To conclude, I am certain that as 
we begin to ask the questions which 
remain unasked and to hope for the 
answers which have not yet been 
ventured, one thing we do know— 
that, come what may, we will find the 
methods and the means to deal with 
emergency problems as they arise, 
and that this country will never really 
be brought to its knees by either 
intransigent management or stubborn 
labor, or both. We hope for maturity 
and understanding. Failing that, our 
people, through their government, will 
act when “the chips are down” and 
when action is necessary. 


Justice Holmes said that the busi- 
ness of life is living. This nation will 
never truncate its life or diminish its 
bright future because of the problems 
of the moment or the disputes of con- 
tending parties. [The End] 
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Decorator’s sideline precludes exemption from FLSA.—An em- 
ployee of a Texas interior decorator brought suit for overtime wages 
claimed under the Fair Labor Standards Act. A district court judg- 
ment for the employee was reversed by the court of appeals on the 
ground that the decorator was exempt from the act’s overtime require- 
ments since his firm was a “retail or service establishment” under 
Section 13. In view of the fact that nearly 40 per cent of the deco- 
rator’s income resulted from the manufacture and sale of parts to 
aircraft companies, the Supreme Court held that he did not fall within 
the Section 13 requirement: “A ‘retail or service establishment’ shall 
mean an establishment 75 per centum of whose annual dollar volume 
of sales . . . is not for resale... .” 


Although aircraft parts might be considered only a sideline from 
the decorator’s point of view, they were nevertheless resold as com- 
ponents of completed aircraft. This prevents his being exempted from 
the purview of the act for, said the Court, “these exemptions are to 
be narrowly construed against the employers seeking to assert them 
and their application limited to those establishments plainly and 
unmistakably within their terms and spirit.”—-Arnold v. Kanowsky, 


Inc., 39 LaBor Cases {J 66,237. 


Board granted hearing in corporate evasion of back pay order.— 
The NLRB is entitled to a hearing and to use of discovery techniques 
to enable it to determine if a parent corporation and its subsidiary 
are in fact a “single enterprise.” The Supreme Court so ruled in a 
recent case involving a subsidiary’s attempt to avoid compliance with 
a Board order awarding back pay to its employees. The award was 
made in 1949 and affirmed by the court of appeals in 1952, but the 
Board didn’t get around to determining the exact amount of the back 
pay due employees until 1955—at which time the court issued a decree 
ordering payment of the amount ascertained. By this time, the sub- 
sidiary had transferred virtually all of its assets to the parent corpo- 
ration so that insufficient funds remained to satisfy the award. 


In 1958, the Board petitioned the court of appeals to hold the 
subsidiary in contempt for failure to pay the sum due, and it also 
moved for discovery to obtain information showing that the parent 
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and subsidiary were a single enter- 
prise to the extent that the award 
might be satisfied out of the parent’s 
assets. That court dismissed the con- 
tempt proceedings since, at the time 
the assets were being assigned to the 
parent, no definite amount had been 
named by the Board upon which en- 
forcement of the initial order of 1949 
could have been based. In addition, 
the motion for discovery was denied. 


On appeal, the latter finding was 
reversed by the Supreme Court, Jus- 
tice Douglas stating: “. . . we think 
the Board is entitled to show that 
these separate corporations are not 
what they appear to be, that in truth 
they are but divisions or departments 
of a ‘single enterprise.’ That is the 
alternative theory of liability which 
the Court of Appeals did not con- 
sider. We think that the Board is 
entitled to a hearing on that alterna- 
tive theory and to discovery in aid 
of it."—NLRB v. Deena Artware, Inc., 
39 LaBor Cases { 66,238. 


Compensable Wash-Up Time 


An employer was permitting two 
hours a week, or an average of 24 
minutes per working day, as wash-up 
time ; the question for decision was the 
reasonableness of this time. The de- 
cision in Steiner v. Mitchell, 29 Lapor 
Cases J 69-711, 350 U. S. 247, had estab- 
lished that, in a storage battery plant 
in which the employees are exposed to 
lead dust and lead fumes to a degree 
making it necessary for them to change 
their clothes, wash and shower in 
order to protect their health, time so 
spent by them is a principal activity 
and must be counted in measuring 
work time under the provisions of 
the Fair Labor Standards Act. 


Some 88& employees of another cor- 
poration manufacturing storage bat- 
teries alleged violations under the 
Fair Labor Standards Act and, by 
agreement, the case of three of these 


Wages . . . Hours 


employees was selected for trial. The 
plaintiffs claimed they were not be- 
ing paid overtime because the wash- 
ing and showering time allowed was 
insufficient. The union contract pro- 
vided for an allowance which aver- 
ages 24 minutes a day for washing, 
showering and cleaning for all em- 
ployees. 

A time study conducted by the 
defendant at its Philadelphia plant 
showed that the men took an aver- 
age of 6.06 minutes to change from 
street clothes into work clothes at the 
beginning of the day; 2.84 minutes to 
wash their hands before lunch; and 
17.54 minutes to shower and dress at 
the end of the day—a total of 26.44 
minutes. However, the men who were 
being clocked knew what the existing 
controversy was about; they knew 
that they were being timed; and they 
must have been aware that the de- 
fendant would use the results of the 
check in the pending lawsuit if they 
should prove favorable to it. Under 
these circumstances, it is highly im- 
probable that they would have made 
any great effort to keep the time re- 
quired to the minimum really needed. 
This view is borne out by the fact 
that at one of the other plants of 
the defendant, where no controversy 
existed, the average time for the 
changing of clothes in the morning 
was 3.37 minutes; for washing at 
noon 2.32 minutes; and for changing 
and showering in the afternoon 16.31 
minutes—a tota] of 22 minutes. 


The Third Circuit has affirmed the 
district court, which held that “24 min- 
utes a day allowed [for wash-up and 
cleaning purposes] is a reasonable 
allowance for employees other than 
those classified . . . as lead workers 
and that for lead workers, while it 
may be a matter of a minute or so 
short, the difference is de minimis.” 
—Laudenslager v. Globe-Union Inc., 
39 LasBor Cases { 66,130, aff’g 36 
LaBpor Cases {| 65,111. 
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A TARGET OF PREVENTIVE LAW IN LABOR MANAGEMENT RELATIONS 
Continued from page 240 





I am primarily in search of answers 
to our own problems. 


In a novel procedure arising out of 
the new federal-state jurisdictional 
provisions of the amended Landrum- 
Griffin bill, the Board has made pos- 
sible for the first time a kind of advi- 
sory opinion solely with respect to 
whether or not it would assert juris- 
diction over a particular case. 


As everyone knows, the agency 
does not otherwise furnish advisory 
opinions. The Office of the General 
Counsel does not; the five-member 
Board as an administrative tribunal 
similarly refrains from rendering such 
opinions. I do not recommend that 
the Office of the General Counsel do 
so in its own area; I simply raise the 
question for consideration. 

However, parties to a collective 
bargaining agreement, after volun- 
tarily executing such a contract, have 
arranged for the filing of a “friendly” 
unfair labor practice charge designed 
to obtain an official ruling as to the 
validity of certain provisions of the 
contract. 


Let us examine, for comparative 
purposes only, another system in the 
labor law field; the Fair Labor Stand- 

‘ards Act, enacted in 1937. This act is 
administered by one of the Executive 
departments, as distinguished from 
an independent agency, and does not 
provide for an administrative tribunal. 
The meaning of the act is determined 
through litigation in the federal dis- 
trict courts. But the statute provides 
for “administrative interpretations” 
by the head of the agency in the form 
of “interpretative bulletins.” By rea- 
son of the later enacted Portal-to- 
Portal Act, persons who rely upon 
such interpretations may have a good- 
faith defense in the event of litigation 
brought by the government itself. 
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Would it be possible by such a de- 
vice to forestall any sizable number of 
violations of the Labor Management 
Relations Act in certain limited areas? 


My colleagues and I have partici- 
pated in a number of symposiums 
and clinics for the purpose of answer- 
ing specific questions concerning the 
meaning of the amended Act as we 
understand it. But there is no Portal- 
to-Portal Act applicable to the Taft- 
Hartley Act and, of course, no one 
can secure a good faith or any kind of 
defense in reliance upon such discus- 
sions. I doubt whether anyone so 
intends to do this. We ourselves are 
not sure that in the application of the 
real life-and-blood circumstances of a 
particular fact situation, the determi- 
nation might be the same. 


Conferences have been held with 
representatives of major segments of 
the public which use this agency’s 
services. At these conferences our 
interpretations of the new legislation 
and the varying points of view of 
many practitioners have been discussed 
in an effort to resolve differences in 
advance of actual cases and to dis- 
cover what types of litigation prob- 
lems we must be prepared to handle. 
We hope that something has been 
accomplished through this device in 
reducing the need for subsequent 
court litigation and, indeed, reducing 
the need for filing certain test-type 
cases by practitioners in the first place. 


You may be aware that in each re- 
gional office an advisory conference 
on administration will be held shortly 
—an analogy to the modern use of the 
judicial conference. It is hoped that 
practitioners, other experts and our 
regional officers will canvass ways to 
regional and general improvement of 
our processes. 
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Are there not, however, many inter- 
stices in the statute which Congress 
left to be filled up administratively, 
and would it not be better to consider 
means within the statute to fill them, 
in the interest of stability, with at 
least some presumptive clarity, sub- 
ject to judicial scrutiny, review and 
rejection? I think we can identify 
areas where the development of the 
law over a dozen years has resulted 
in only the reaffirmation of common 
sense, under the statutory require- 
ments. There may be areas that might 
lend themselves to such administra- 
tive treatment and areas which would 
not. 


When the courts and the Board 
have finally spoken and the law is 
relatively clear, should there not be 
some medium where the interplay be- 
tween established law in the specific 
case and the relation to the develop- 
ing body of law might be stated in 
some way as to serve some useful 
guide to the industrial and business 
community even if such a statement 
lacked authoritativeness? Of course, 
I wish to make it clear that I have no 
intention to make any startling in- 
novations; our purpose is to disinter- 
estedly appraise some of our problems. 
The function of the General Counsel 
under the law is clear and we shall 
move quickly but strictly within it, 
only after we have checked each 
matter thoroughly within the frame- 
work of the principles enunciated by 
the Congress and after full and care- 
ful investigation of the facts and the 
law. 


At the risk of repeating some things 
which I may have touched upon in 
different ways in this discussion, I 
would like to summarize a few of the 
possibilities which may merit some 
consideration as a means of achieving 
vigorous and effective law enforce- 
ment as a kind of “preventive law.” 
These are as follows: 


Preventive Law 


(1) A better dissemination of syn- 
thesized information about what the 
agency has decided, particularly where 
it may be possible to speak with cer- 
tainty because the law is settled. 


(2) A knowledge that the policy of 
the agency is to enforce the law 
vigorously, but that with vigorous 
enforcement goes an unbiased and 
fair interpretation and administration. 


(3) An understanding that the 
agency does care about the efficiency 
of its administrative processes and is 
acting creatively to improve them all 
along the line, from beginning to end. 


(4) The encouragement of voluntary 
solutions of chronic problems, where 
possible, in those areas where there 
appears to remain a reluctance, because 
of long-established customs, practices 
or, in some instances, rivalries, to ac- 
cede to the legislative policy. 


(5) Where possible, without preju- 
dice to the interest of the immediate 
charging party, to refrain from taking 
an entire industry by surprise if by 
reason of new legislation an unantici- 
pated development may take place in 
law enforcement, if thereby voluntary 
conformance may be the expected re- 
sult. Of course, even here the obliga- 
tion of responsible and orderly law 
enforcement cannot be suspended or 
avoided. 


Whatever the handicaps of our ad- 
ministrative processes in this tremend- 
ously important area may have been, 
I believe that they may be made into 
positive assets if by understanding 
and insight we can come to appre- 
ciate the nature of some of the legal 
and administrative problems that con- 
front us. Many of them seem to 
disappear with a positive attitude 
toward management improvement, 
vigorous law enforcement, fair dealing 
and a spirit of agency and practitioner 
understanding. 
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We have reviewed a number of 
matters and for the present seem to 
come back pretty much to where we 
started. Our hope at this time in 
practicing “preventive law” still lies 
in vigorous enforcement and in taking 
quick, remedial action fairly when- 
ever a charge of violation is substan- 
tiated, with the early processing of 
the case thereafter and all the way 
through formal administrative litiga- 
tion, if necessary. 


In an area of law that is so import- 
ant to a man and his family, his job, 
or his own business, I should like to 
think that our American system of 
jurisprudence will be creative enough 
to fashion machinery which, in the end, 


will decrease the potential for viola- 
tion and that when violations do oc- 
cur the system will afford speedy, 
sure and effective relief. I should 
like to think that in terms of the ulti- 
mate development of labor law there 
will emerge an American system, not 
necessarily the system in its present 
form, in which, in the normal situa- 
tion involving an aggrieved individual 
employee, union, or employer subject 
to the national law, the injured per- 
son can have a decision on the merits 
of his cause in 48 hours.® There is a 
saying which belongs to the adminis- 
tration of justice which I believe to 
be particularly appropriate here: “He 
who gives quickly, gives twice.” 
[The End] 





THE STATUS OF UNIONS UNDER OUR ANTITRUST LAWS— 
Continued from page 226 





and management, it might be intelli- 
gent, and less detrimental to the free 
economic society, to focus attention 
upon means other than those which 
either bring unions more rigidly un- 
der the Sherman Antitrust Act or 
weaken them through legislation. It 
has been suggested that these two 
proposed solutions to the power of 
unionism could easily create other 
serious problems. It is generally ac- 
cepted that government intervention 
should be kept at a minimum. Also, 
restrictions on labor often lead to re- 


strictions on management. Perhaps 
it would be wise for an environment 
to be developed in which the two 
parties could reconcile their own dif- 
ficulties without government inter- 
vention. For management to become 
equal in power with unions it will be 
necessary to sponsor mature collec- 
tive bargaining and to develop more 
cooperation among employers. This 
will eventually lead to the emergence 
of multiemployer groups to cope with 
such a problem as industry-wide bar- 
gaining. [The End] 


Whenever the corporate name is put before the public, management 
should undertake to make it a symbol of public decency and service 
to customers.—Merryle Stanley Rukeyser in The Freeman, March, 


1960. 





*See proposal for expanded use of in- 
junctions in unfair labor practice cases; 
Report to the Senate Committee on Labor 
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and Public Welfare by the Advisory Panel 
on Labor Relations Law, S. Doc. 81, 86th 
Cong., 2d Sess. 
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In Future Issues... 


Democracy in Unions.—It has been pointed out in a number of 
writings that over the last few years, a revolution (without force of 
arms) has taken place in corporate management. There has arisen a 
corp of managers, as distinguished from the former managers who 
were also owners. This may signal a rise of democracy in corpora- 
tions, although ordinarily, the corporation is not popularly considered to be 
an institution which should be controlled democratically, while a union 
is considered to be such an organization. A scheduled article deals 
with the problem of separating membership and control in unions 
under the heading of democracy in unions, warning that the prospects 
of such a managerial revolution in unions is doomed to failure. Unions, 
then, are attempting other procedures for allaying public concern over 
their lack of democracy, such as codes of ethics and a public review 
board for intraunion appeals. The author’s investigation poses the 
question: with whom should be left the duty of carrying out labor 
reform, unions, courts or legislatures ? 


Latin America.—President Eisenhower’s recent visit to South 
America has heightened interest in all things indigenous to countries 
south of us. Union security is not a problem of North American 
unions alone; it is a world-wide labor problem. A scheduled article 
examines the statutory regulation of union security. One difference 
is immediately recognizable and that is while an unfair labor practice 
in this country is merely labeled as such, in some of the Latin Amer- 
ican countries examined, the law provides specific fines for committing 
unfair labor practices. In looking for union security clauses, the 
author examines the statutes of Mexico, El Salvador, Panama, Costa 
Rica, Nicaragua, Dominican Republic, Guatemala, Argentina, Colum- 
bia, Cuba, Haiti, Venezuela, Honduras, Bolivia, Ecuador, Uruguay, 
Peru, Brazil, Paraguay and Chile. 


Emergency Strikes—Now that the steel strike has been settled, 
and pressures removed from all parties involved, a critical look at what 
transpired, and suggestions to avoid crippling effects are in order. 
There are a number of things that ought to be done, and most sugges- 
tions involve some sort of interference on the part of the government, 
but a scheduled article makes the point that improvement of our pro- 
cedures in the handling of emergency labor disputes lies in the area 
of actions which will not require legislative authorization, This is a 
thesis well worth examining. 
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